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PROCEEDINGS

MS. MOLDENHAUER: This meeting will
please come to order. Good morning, ladies and
gentlemen. This is the October 26, 2010 Public
Meeting of the Board of Zoning Adjustments of the
District of Columbia. My name is Meridith
Moldenhauer, Chairperson. Joining me today to my
right is Jeffery Hinkle, representative of the
National Planning Commission, and to my left is
Michael Turnbull, representative of the Zoning
Commission.

Copies of today"s meeting agenda are
available to you and are located to my left in the
wall bin near the door. We do not take any public
testimony at our meetings unless the Board asks
someone to come forward. Please be advised that
this proceeding is being recorded by a court
reporter and is also being webcast live.
Accordingly, I must ask you to refrain from any
disturbing noise or actions in the hearing room.

Please turn off all cell phones and beepers at
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this time.

Mr. Secretary, are there any preliminary
matters? 1 believe that we have one preliminary
matter, which has to do with Case 18108, and we~"1l
address that first in regards to the agenda.

We" 1l address the preliminary matter in regards to
ANC-3C appeal decision First.

MR. MOY: Yes, Madam Chairman. For me
to read the application, right? All right. Good
morning, Madam Chair, Sir. 1 apologize. We"re a
step behind schedule here. Good morning, and good
morning to the Board members.

That application is the Appeal No. 18108
of an Advisory Neighborhood Commission 3C,
pursuant to 11 DCMR 3100 and 3101 from a
November 19, 2009 decision of the Zoning
Administrator to approve the subdivision of two
lots in the R-1-B District. This is at premises
2909 and 2914 Garfield Streets, NW, and 2857 29th
Place, NW. This is iIn Square 2113, Lots 2476 and
829.

As the Board will recall, on October 5,
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2010, the Board completed public testimony, closed
the record and scheduled its decision on

October 26. The Board did not request any
additional information, as the record was full and
the Board is to act on the merits of the appeal.

MS. MOLDENHAUER: Thank you very much,
Mr. Moy. Due to one of our board members being
absent, we"re going to postpone this hearing until
next week for a decision. That way, we can all
participate. That will be November 2. It will be
on the public meeting agenda for November 2.

MR. MOY: Thank you, Madam Chair.

MS. MOLDENHAUER: Thank you.

MR. MOY: With that, then, we"re at the
top of the order here with -- top of the lineup,
and the Tirst action for the Board is this Motion
for Modification of Approved Plans to Order
No. 18014 of The Elizabeth Ministry, Inc.,
pursuant to Section 3129 of the Zoning
Regulations. The original application was
approved on December 22, 2009. This original

application was pursuant to 11 DCMR 3104.1 for a
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special exception to establish a child development
center, 25 children and 4 staff, under Section 205
in the R-2 District at premises 200 and 210 55th
Street, NE. Properties at Square 5252, Lots 140
and 141.

The applicant filed, Madam Chair, on
September 24, 2010, and their Filing is identified
in your case folders as Exhibit 36. There are no
responses to this filing, Madam Chair, except for
a memorandum from the Office of Planning, and that
document is identified in your case folder as
Exhibit 38. The Board is to act on the merits of
the applicants® request for minor modification
pursuant to Section 3129. That completes the
briefing, Madam Chair.

MS. MOLDENHAUER: Thank you very much,
Mr. Moy. 1711 start us off. This application is
for minor modification. The applicant discovered
during construction that the floor-ceiling height
would be limited to only seven feet iIn the
existing location for the CDC. Based on that, the

applicant is asking for a minor mod to simply
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relocate the CDC to another building, which would
provide a greater floor-ceiling height, that would
be more appropriate for the CDC.

There®s no other changes to the proposal
or to the plans, and seeing that, this application
was very well submitted in the initial hearing.
There was support from the ANC, support from 0SSC,
and I see no real impact that this would have on
the approval or on any other aspects. So I, as
well as OP -- OP recommends approval in their
Exhibit 38 submission, and 1 find no reason why
not to approve this application. That being said,
I will just look to our other board members to see
it they have any other questions with this or
comments in regards to this application.

MR. HINKLE: Thank you, Madam Chair. 1
jJust need to state for the record that I have read
the record and will participate in this case.

With that said, 1 agree with your analysis. The
material facts seem pretty straightforward.

MS. MOLDENHAUER: Wonderful. Then if

there®s no further comments, what 1*1l do is I"11
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submit a motion to approve the modification
request for Application No. 18014-A for
200 55th Street, NE, to relocate the CDC. A
motion has been made. 1Is there a second?

MR. HINKLE: Second.

MS. MOLDENHAUER: A motion has been made
and seconded. All those in favor say aye.

MR. MOY: Staff would record the vote as
3-0-2. This is on the motion of the Chairperson,
Ms. Moldenhauer, to approve the request for minor
modification. Seconded by Mr. Hinkle. Also in
support of the motion, Mr. Turnbull. No other
board members participating. So again, the final
vote to approve is 3-0-2.

MS. MOLDENHAUER: Thank you very much,
Mr. Moy.

MR. MOY: Would the Board care to waive
the regulations for a summary order or not?

MS. MOLDENHAUER: Yes, we would. Seeing
that there®s no opposition, we would like to waive
our requirements and request a summary order for

this application.
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MR. MOY: Very good. Thank you, Madam
Chair. The next application for a Board decision,
which 1 believe is the final -- two, 1"m sorry.
This would be Application No. 18101 of Nabeel
Audeh, pursuant to 11 DCMR 3103.2 for a variance.
This is from the floor area ratio requirements
under Section 771 and the nonconforming structure
requirements under Subsection 2001.3 to expand an
existing restaurant (Wisey®s) to all floors, in
the C-2-A District at premises 1440 Wisconsin
Avenue, NW. The property is at Square 1244,

Lot 163.

As the Board will recall, on October 19
of this year, the Board completed public
testimony, closed the record and scheduled this
decision on October 16. The Board did not request
any additional information to supplement the
record. So therefore, the Board is to act, then,
on the merits of the request for the variance
relief from the FAR under Section 771 and
nonconforming requirements under

Subsection 2001.3. That completes the staff"s



10

11

12

13

14

15

16

17

18

19

20

21

22

10

briefing, Madam Chair.

MS. MOLDENHAUER: Thank you very much,
Mr. Moy. This case, we heard extended testimony
at the first hearing. We heard testimony from the
architects, the applicant®s architect, and we also
heard opposition testimony from the owner of
L"Enfant Antiques to the north of this property
and we heard testimony from Sam -- | don"t have
his last name in front of me -- who is to the
south of the property, who also resides on the
upper floor of that property. And there was
extended testimony in regards to the potential
negative impacts that this relief could create due
to both noise, trash, rodent concerns, and so
based on that testimony, we then requested some
additional information from the applicant, which
we heard at the last hearing. At that hearing,
both the architect and the applicant showed up and
testified that while yes, there were concerns, and
they were willing to take certain mitigating
measures, they testified that they believed that a

lot of these conditions or concerns were
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pre-existing conditions that were not going to be
substantially increased, potentially create a
substantial detriment above and beyond what had
already or currently exists at that location.

That being said, I do find that there
were concerns and there was potential issues that
could relate to or could be associated with
granting such relief. We do have a letter from
the ANC, which is our Exhibit No. 31, which
indicates that at a regularly-scheduled meeting
and with a quorum present, that they object to the
application. They specifically say that they
rejected the application based on concerns about
sound transmission, trash and waste removal.

While we"l1l definitely give that letter great
weight, 1 think that based on the submissions of
the applicant on the second hearing in regards to
his attempts to try to mitigate these issues, In
addition, the letter that we received from Robert
Bell, who indicated that he actually resided -- or
not resided, rather, worked and leased property at

the L"Enfant Antiques to the north of this
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property. 1 think that 1 would be willing to
grant a conditioned approval, but my conditions I
think that 1 would recommend would be potentially
stricter than normal, based on the fact that there
is going to be, in my view, an intensified use of
this location. We heard -- and one of the reasons
why this variance 1 think would be granted was
because of the uniqueness of this property. |1
think that that®s unquestioned. This property is
exceptionally small, but I think that both the
factor which provides the relief or provides
meeting one of the standards for its relief also
then creates some of the problems in regard to the
third prong and would lend itself to the need for
conditions. | think that the intensity of the use
based on that size of the upper floors creates a
situation where there is unknown future issues
that potentially could arise based on that
increased use of having people rather than having
a single two residences there in those small
apartments, now having customers going up and down

those stairs, having lunches there, coffees,
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listening to music.

So my recommendation would be to approve
based on conditions. Before 1 throw out the
conditions, 1711 open up the floor for additional
discussion.

MR. TURNBULL: Madam Chair, I would
concur with your analysis. Again, 1°m looking at
Exhibit 35, which is the applicant®s architect"s
letter, Stephen DuPont, basically outlining or
trying to explain the details, and he"s
referencing Exhibit 32, which is two sheets, A2.0
and A3.0, and he points out the areas of sound
attenuation that he"s providing. 1 think we might
just clarify in our order what is to be included
in the sound. 1 think you were going to reference
that. And he"s talked about the additional waste
receptacles.

So I think the applicant is trying to
address the major concerns that were brought up,
and I would also be in favor or granting relief.

MR. HINKLE: Thank you, Madam Chair. 1

also agree with your discussion as well as

13
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Mr. Turnbull®s. 1 agree that this is a fairly
dense commercial area, and the physical
constraints of the building make it difficult to
maintain that residential use on the second and
third floor if you were to expand any commercial
use from the first floor. So I also believe the
requested relief of the FAR for the commercial use
is appropriate at this location. 1 do think that
the additional testimony that we heard at the last
hearing, the applicant and his architect addressed
some of our concerns regarding the noise and the
trash, and I think a conditioned approval would be
appropriate in this case.

MS. MOLDENHAUER: Well, that being said,
let me submit a motion, then if we have any
discussion about the conditions, then my motion,
we can discuss it there.

I would submit a motion to approve
Application No. 18101 pursuant to 11 DCMR 3103.2
for a variance in the floor area ratio requirement
under Section 771, and for the nonconforming

structural requirements under Section 2001.3, to
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expand an existing restaurant to all floors in a
C-2-A District at 1440 Wisconsin Avenue, NW.

Conditioned upon provided four 95-gallon
trash receptacles as shown on Exhibit 32A20;
providing seven day a week trash removal, in which
the applicant testified that the trash service
would come into the premises and that the trash
would not be left on the street.

Conditioned on the sound abatement
testified by the applicant and as shown in
Exhibit No. 32. The Exhibit No. 32 depicts the
south side of the street. The condition would be
for both the south and the north side. The north
side would be identical to that shown on
Exhibit No. 32 as the south side.

And conditioned upon the fact that any
music sound systems would be required to be
located away from the north and south walls. The
hours of operation would be Monday through Sunday,
8 a.m. to 11 p.m., and conditioned upon a
five-year term.

MR. TURNBULL: Second.
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MS. MOLDENHAUER: The motion has been
made and seconded. All those in favor say aye.

MR. MOY: Staff would then record the
vote as 3-0-2. This is on the motion of the
Chairperson, Ms. Moldenhauer, to approve the
application for zoning relief from Section 771,
FAR requirements, and 2001.3, nonconforming

structure provisions. Conditioned as the Chair

has stated. Seconded motion is Mr. Turnbull. In

support of the motion is Mr. Hinkle. No other
board members participating, so again, the final

vote is 3-0-2.

Staff would point out, Madam Chair, that

I believe there is, In the ANC report, stating
their position to oppose the application.

The next and last action of the Board
for the special public meeting this morning is
Application No. 18066. This is of Casey Dalton,

formerly known as Charles Emor, pursuant to

11 DCMR 3104.1 for a special exception to allow a

change of use from a nonconforming grocery store

to a prepared-food shop, under Subsection 2003.1,

16
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in the R-4 District at premises 1201 S Street, NW,
Square 275, Lot 35.

On October 19, 2010, the Board convened
its special public meeting, deliberated on the
applicant®s filing that was submitted on Monday,
October 18, identified as Exhibit 36. After
deliberation, the Board tabled its decision to
October 26 to allow the applicant to resubmit his
filing. That was done, Madam Chair, and we do
have a filing from yesterday, Monday, October 25,
and that document is identified as Exhibit 37. 1
was also handed just a moment ago, Madam Chair,
another filing from the applicant, which 1 think
is in further support of their Exhibit 37. 1°d
like to pass that out right now.

So again, for the record now, there are
two Filings, Exhibit 37 and 38, Madam Chair.

So with that, the Board is to act on the
merits of the requested special exception relief,
and that completes the staff"s briefing, Madam
Chair.

MS. MOLDENHAUER: Thank you very much,

17
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Mr. Moy. This is a case in which we have an
existing nonconforming grocer which needs to be
converted to a prepared-food shop. We heard, as
Mr. Moy indicated, two different days of
testimony, one in which we heard testimony from
the applicant, and then at a second, we had
additional submissions provided to us in regards
to addressing some of the issues with trash
pickup; the history of the fact the nonconforming
grocery had actually been located there for ten
years; that the applicant submitted 1 think
sufficient and a plethora of information on the
record in regards to the fact that he had not
abandoned the existing nonconforming use.
Including in that were exhibits to Exhibit No. 31,
copies of Pepco bills, DC WASA bills and
real-property taxes, which showed that the
applicant had been taxed as a commercial rate and
had not challenged that but had continued to wait
for potentially an appropriate commercial tenant,
and that was the intention rather than to

potentially abandon that use.

18
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In addition to that, the applicant had
been looking for tenants, and there was testimony
in the record that due to the commercial frontage
or the layout of the property, it would have been
a challenge to transform this from the
nonconforming use to a conforming use as
residential use. And 1 agree with that. | think
that there are these corner locations throughout
the city that were created as commercial
establishments to serve residential communities,
and while that"s nonconforming under the regs, we
are permitted, based on this type of relief, to
provide a special exception to maintain the
nonconforming use from a grocer to a prepared-food
shop. 1 think that would be appropriate here. 1
think that the applicant has, through its
additional supplemental submissions, satisfied the
standards, and while initially the Office of
Planning Report could not recommend any -- could
not submit a recommendation, after hearing the
testimony, Karen Thomas did orally supplement the

fact that based on this new information, that
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there were sufficient information to provide that
the applicant could satisfy the standards.

In addition to that, we have in our
record letters of support. The ANC in Exhibit
No. 35 states that at a regularly-scheduled
meeting and with a quorum present, the ANC1B voted
unanimously to support the application, and 1
think that will obviously be given great weight.

I addition to that, we also have Commissioner
Peter submitted us a letter of support
recommending that we approve this application,
which is our Exhibit No. 34.

And so based on all of the documentation
we have before us, 1 feel that the applicant has
satisfied the standards and that 1 would recommend
approval of this application. 1711 open up the
floor to any further deliberation.

Seeing no further deliberation, then,
what 1711 do is I*1l submit a motion. A motion to
approve Application No. 18066 of Casey Dalton,
pursuant to 11 DCMR 3104.1 for a special exception

to allow a change in the use from a nonconforming

20
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grocery store to a prepared-food shop under
Subsection 2003.1 in an R-4 District at the
premises 1201 S Street, NW. A motion has been
made. Is there a second?

MR. TURNBULL: Second.

MS. MOLDENHAUER: A motion has been made
and seconded. All those in favor, say aye.

MR. MOY: Madam Chair, before I give a
final vote, we do have an absentee vote from a
participant on this application, Mr. Schlater, and
his absentee vote is to approve with such
conditions as the Board may impose. So with that,
that would give a total final vote of 3-0-2. This
would be on the motion of the Chairperson,
Ms. Moldenhauer, to approve the application for
special exception relief, 2003.1. Seconding the
motion, Mr. Hinkle. Also in support of the
motion, Mr. Schlater. No other board members
participating. Again, the final vote is 3-0-2.

MS. MOLDENHAUER: Thank you very much,
Mr. Moy. 1 believe that then concludes -- oh,

let"s see here. | would request that we waive our

21
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requirements and ask for a summary order on that.
MR. MAY: Very good. Thank you, Madam
Chair.
MS. MOLDENHAUER: Now I believe that

concludes our morning --

MR. MAY: It certainly does. Thank you.

MS. MOLDENHAUER: -- public meeting.
(End of Special Public Meeting.)
(Beginning of Public Hearing.)
CHAIRPERSON MOLDENHAUER: Good morning.
This morning®"s session will come to order. Good
morning, ladies and gentlemen. This is the
October 26, 2010 Public Hearing of the Board of
Zoning Adjustments for the District of Columbia.
My name is Meridith Moldenhauer,
Chairperson. Joining me today to my right is
Jeffrey Hinkle, representative of the National
Capital Commission, and joining me to my left is
representative of the Zoning Commission,
Mr. Anthony Hood.

Copies of today®s agenda are available

to you and are located to my left in the wall bin
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near the door. Please be advised this proceeding
is being recorded by a court reporter and is also
being web cast live. Accordingly, I must ask you
to refrain from any disturbing noise or actions in
the hearing room.

When presenting information to the
Board, please come forward, speak into the
microphones, first stating your name and home
address. When you are finished speaking, please
turn off your microphone so that you are no longer
picking up sounds or background noise.

All persons planning to testify either
in favor or in opposition are to fill out two
witness cards. These cards are located to my left
on the table near the door and on the witness
tables. Upon coming forward to speak to the
Board, please give both witness cards to the court
reporter to my right.

The order of procedure for special
exception and variances is as follows: One,
statement of the applicant and applicant®s

witnesses; two, parties and persons in support;

23
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three, parties and persons in opposition; four,
government reports, including the Office of
Planning, Department of Transportation and other
D.C. offices; five, reports of the ANC; and then
six, rebuttal and closing statements.

Pursuant to Section 3117.4 and 3117.5,
the following time constraints will be maintained:
The applicant, appellant, persons and parties
except at ANC, in support, including witnesses,
will be given 60 minutes collectively. Appellees,
persons and parties, except in ANC, and
opposition, including witnesses, will be given
60 minutes collectively. Individuals will be
given 3 minutes and associations will be given 5.

These time restraints do not include
cross-examinations or questions from the Board.
Cross-examination of witnesses is permitted by the
applicant and the parties. The ANC within which
the property is located is automatically a party
to a special exception for variance case. Nothing
prohibits the Board from placing reasonable

restrictions on cross-examination, including time
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limits and limitations on the scope of
cross-examination.

The record will be closed at the
conclusion of each case except for any material
that the Board specifically requests. The Board
and the staff will specify at the end of the
hearing exactly what is expected and the date when
that person must submit the evidence to the Office
of Zoning. After the record is closed, no other
information will be accepted.

The Sunshine Act requires that the
public hearing on each case be held in the open
before the public. The Board may, consistent with
its rules and procedures and the Sunshine Act,
enter into executive session during or after a
public meeting on a case for the purposes of
reviewing or deliberating the record.

The decision on the case in these
contested cases must be based exclusively on the
public record. To avoid any appearance to the
contrary, the Board requests that persons present

not engage members of the Board in conversation.
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Please turn off all beepers and cell
phones at this time as to not disturb these
proceedings.

The Board will now consider any
preliminary matters. Preliminary matters are
those which relate to whether a case should or
will be heard today, such as requests for
postponement, continuance or withdrawal, or
whether a proper or adequate notice of a hearing
has been given. |If you are not prepared to go
forward with a case today or you believe the Board
should not proceed, now is the time to raise such
a matter. Mr. Secretary, are there any
preliminary matters?

MR. MOY: The only preliminary matter |
note for the morning, Madam Chair, is that there"s
been an application that®"s been withdrawn from the
morning session, or from the docket, which is
Application No. 18119.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Mr. Moy. All individuals wishing to testify

this morning, if you can please stand and
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Ms. Bailey will administer the oath.

MS. BAILEY: Please raise your right
hand. Do you solemnly swear or affirm that the
testimony that you®ll be giving today will be the
truth, the whole truth and nothing but the truth?

CHAIRPERSON MOLDENHAUER: You can call
the first case.

MS. BAILEY: Madam Chair, members of the
Board and to everyone, good morning. The first
case is Application 18120. It"s the application
of Nazmul Haque and is pursuant to 11 DCMR
Section 3104.1 for a special exception to operate
a fast-food restaurant (Wings to Go) under
Section 733. The property is located in the
Fairfax Village Shopping Center. It is zoned
C-2-A and it is located at premises
3835 Pennsylvania Avenue, SE, Square 5673,

Lot 803.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Ms. Bailey. Will the parties please turn on
their microphones and introduce themselves.

MR. SULLIVAN: Good morning. My name is

27
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Marty Sullivan with Sullivan, Styles & Barrows.

MR. HAQUE: Morning. My name is Nazmul
Haque.

CHAIRPERSON MOLDENHAUER: Mr. Sullivan,
I think that in general, the application is very
full, but there are a couple of questions as to
certain aspects of 733 that are not satisfied, and
the submission that you have kind of indicates
that some may be requested to be waived, but it"s
not very clear. So if you can kind of address
those points. 1 don"t know if you have to go
through all the different elements of 733, but if
you can address the specific issues, that would be
helpful.

MR. SULLIVAN: Sure. | think some of
this information is in the Office of Planning
report as well, and some may have been included in
the applicant®s statement, but it has not been
updated.

The two specific requirements that
aren™t strictly complied with are 733.2, the

shopping center does in fact abut the R-2
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district, but there®"s no back door. The R-2 is to
the rear and there®s no back door to the
establishment, so deliveries and trash pickup take
place on the commercial side in the front of the
building.

And under 733.4, the Dumpster is not
enclosed on three sides, but it is partially
screened and it is also in front of the building.
So what I"m relying on is 733.12, which states
that the Board has the ability to modify
Sections 733.2 through 4 if the overall
application is compliant with the general intent
and spirit of the regulation.

CHAIRPERSON MOLDENHAUER: Thank you.
Can you address in your submission under 733.3,
you also indicate that potentially, to counsel®s
knowledge, that that section may also not be
satisfied?

MR. SULLIVAN: Actually, the shopping
center does extend the full width of the lot, as
OP noted in their report.

CHAIRPERSON MOLDENHAUER: If you can

29



10

11

12

13

14

15

16

17

18

19

20

21

22

30

elaborate potentially on maybe any -- are there
any existing problems with the residential
component being so close to the commercial use for
these fast-food establishments? Have there been
any other problems with the residences that either
the applicant is aware of.

MR. SULLIVAN: 1 guess 1 should ask the
applicant to discuss that, put that on the
records. Mr. Haque, are you aware of any concerns
of the residents behind you, if there are in the
past years of the use of this place if there"s
been any concerns voiced by the residents behind
you?

MR. HAQUE: No. Nothing.

CHAIRPERSON MOLDENHAUER: Do you feel as
though there®s always sufficient parking in the
shopping center?

MR. HAQUE: Yeah. Parking, yeah. About
how many -- more than 35 parking in there.

CHAIRPERSON MOLDENHAUER: But it does
never seem to be full? There always seems to be

enough?
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MR. HAQUE: Always in five, six is
always empty, I notice. 1 have no problem with
the parking.

CHAIRPERSON MOLDENHAUER: Do any other
board members have any questions for the
applicant?

MR. HOOD: Yes, Madam Chair. |1 just
wanted to ask the applicant, 1 know he"s not the
sole person responsible, 1 believe, for the trash
receptacle, but I noticed that the receptacle is
not behind the retail stores. Where is it? Where
is the trash receptacle?

MR. HAQUE: By the parking side.

MR. HOOD: On the parking side? And I
was trying to look at the pictures in one of these
exhibits, but how is it screened? When you say

screened, is it blocked by the bushes or how is it

screened?

MR. HAQUE: 1It"s behind the bushes.

MR. HOOD: Okay. The Chairperson showed
me a good picture of it. 1"m sure | know what the

answer is going to be, but is it kept up? Is it
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clean? 1 know you®"re not the sole person that
uses that, but do ya"ll keep it pretty clean?

MR. HAQUE: Yes, sir.

MR. HOOD: Some kind of way, I knew that
was going to be the answer. Okay. Thank you,
Madam Chair. Thank you.

CHAIRPERSON MOLDENHAUER: Thank you.
Any other questions by Board members?

MR. HINKLE: Yeah, just a point of
clarification. Does the building abut to the
properly line or is there some space between the
property line? 1In the rear, 1"m sorry, between
the building itself and the residential property.
Is there some space or does it abut the rear
property line?

MR. SULLIVAN: 1 don"t know offhand. IT
I can have a second to look through my files and
1"11 see if 1 can find that information.

MR. HINKLE: While you"re looking, in
terms of the trash receptacles, | understand it"s
screened with some bushes along the street front.

Can you see over that to the trash receptacles
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from the street?

MR. HAQUE: From the street, if you come
to the Pennsylvania Avenue, you don"t see the
trash, because it"s behind the bush.

MR. HINKLE: So the bush is tall enough
to screen the --

MR. HAQUE: Yeah. Tall. And this is
the shopping center trash can, everybody sharing,
you know, and they have people to clean every day.
We pay for that. It"s included with the rent and
everything.

MR. HINKLE: Okay. Thank you.

MR. SULLIVAN: Based on a map | have, a
GIS map, it appears there"s an area of about five
to ten feet between the building and the property
line in the rear.

MR. HINKLE: So there®"s no doors on the
back side is what you stated?

MR. HAQUE: Back door? No, there®s no
back door.

MR. HINKLE: Okay. Thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
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much. Are there any further comments from the
applicant, then?

MR. SULLIVAN: Nothing further from us.
Thank you.

CHAIRPERSON MOLDENHAUER: Okay. Thank
you. 1 look to see if there"s anybody in the
audience iIn support or in opposition of this case.
Seeing none, then we"ll move to Office of
Planning®s report.

MR. JACKSON: Good morning, Madam Chair,
members of the Board. My name is Arthur Jackson
of the District of Columbia Office of Planning.

We submitted a report on this application, which
you have before you, and we are recommending
approval of the special exception per the
provisions of 733 of the zoning regulations.

That concludes my report. 1 am still
available to answer questions, and thank you for
your attention.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Mr. Jackson. 1 know it"s already stated in

your report, but just for the record, you felt



10

11

12

13

14

15

16

17

18

19

20

21

22

that even though the applicant didn"t satisfy some
of the standards in regard to 733.2 and 4, that
under 733.12, you were satisfied that they still
satisfied the general conditions?

MR. JACKSON: Yes, Madam Chair. |If
you"ll turn to the -- 1 hope all of you have the
aerial photograph in color. You note on the
aerial photograph that the Dumpsters, the area
circled in red, are sitting in the parking lot.
During my site visit, | noted that there have been
improvements to the site where the Dumpsters now
sit on a pad that are on that little island that"s
screened by bushes to just above Alabama Avenue.
In doing so, the applicant has cleared two of the
recycling Dumpsters from the circulation in the
driveway over the ownership of the property, and
the screening there is sufficient so that if
you"re passing in a car -- of course, you"re at a
lower elevation -- you really don"t notice the
Dumpsters. Because 1 didn"t when 1 first visited
the site.

It"s not completely screened, but of
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course, | think the most important thing is that
there®s residential zoning to the -- okay, this is
upside down, but there®s residential zoning to the
east and to the south, and as far as impacting the
residents, occupants and people who occupy the
residences to the east and the south, it is
adequately screened.

And again, the rear of the property, 1
asked the applicant that question directly about
whether or not there are any activities in back of
the building, and he told me no. So based on his
testimony -- well, not testimony, his statements,
we think that the application is suitable to be
approved for those waivers.

CHAIRPERSON MOLDENHAUER: Thank you very
much. Are there any other questions from Board
members to Office of Planning? Seeing none, does
the applicant have any questions for the Office of
Planning?

MR. SULLIVAN: No questions.

CHAIRPERSON MOLDENHAUER: At this time,

I would turn to ANC-7B. Is anybody present from
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ANC-7B? Seeing no one present, we did actually
just get an e-mail submission that was received at
9:30 this morning indicating that a letter of
support on behalf of Wings to Go at

3835 Pennsylvania Avenue for the special exception
request. Unfortunately, they ask for great
weight, but seeing that this does not satisfy a
requirement, it"s actually from Richard Evans, ANC
commissioner 7B-06, we cannot provide a great
weight, but we do recognize that obviously the
single member district ANC is in support of this
application.

That being said, what we"ll do is we
will turn back to the applicant for any closing
remarks.

MR. SULLIVAN: 1 don"t think we have any
closing remarks. Thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much. Then at this point in time, we"ll conclude
the hearing and we"ll enter into deliberation on
the case. 1711 start us off.

In regards to this application, it"s an
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application for a special exception under
Section 733 to continue the operation of a
fast-food establishment in a leased space on
subject property. Subject property is a Fairfax
Village Shopping Center, which is a strip mall.

It is located in the C-2-A District, but
it does abut a residential zone. However, that
being said, I think that as stated in the hearing
and as articulated in Office of Planning®s report,
which is our Exhibit No. 28, that there is
sufficient reason that we would be able to waive
that requirement and still grant the application.
I"m not going to go through all of the different
prongs and standards under 733, but rather, 1711
incorporate the Office of Planning®s report in my
record.

In addition to that, there were
testimony and questions regarding the trash, and 1
think that that is also sufficient. Even though
the trash is not specifically covered or sheltered
from view, | think that as Office of Planning

indicated, there is -- it"s hard to see, as the
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applicant said, when you"re driving on
Pennsylvania Avenue due to the height of the
bushes. It sounds that the property owner, the
shopping-center owner, has taken sufficient
efforts to keep it well maintained, that there®s
no problems. There®"s no letters of opposition
from any neighbors.

The ANC, a single-member district is in
support of this application, and that being said,
I would be inclined to recommend approval of the
application. [1"11 open up the deliberation for
any additional discussion from Board members.

Seeing none, then 1 will submit a
motion, a motion to approve Application No. 18120
for a request for a special exception relief under
Section 733 to continue the operation of a
fast-food establishment, for Wings to Go, at
3835 Pennsylvania Avenue, SE. Motion has been
made. Is there a second?

MR. HOOD: Second.

CHAIRPERSON MOLDENHAUER: Motion has

been made and seconded. All those in favor, say
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aye. Aye.

Mr. Moy, if you could read back the
vote.

MR. MOY: Yes, thank you, Madam Chair.
Staff would record the vote at 3-0-2 on the motion
of the Chairperson, Ms. Moldenhauer, to approve
the request for special exception relief under
733. Seconded is Mr. Hood, Chairman Hood, from
the Zoning Commission, and also in support of the
motion, Mr. Hinkle. No other board members
participating, so again, that would be a vote of
3-0-2.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Mr. Moy, and with no opposition in this
case, | would recommend that we waive our
requirements and ask for a summary order be
issued.

MR. MOY: All right. Thank you, Madam
Chairperson.

MS. BAILEY: Madam Chair, the next case
is Application 18097. 1It"s the application of

Robert Gerber, and it"s pursuant to 11 DCMR
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Section 3103.2 for a variance from the lot
occupancy requirements under Section 403, a
variance from the rear yard requirements under
Section 404, a variance from the court
requirements under Section 406, and a variance
from the nonconforming structure provisions under
Subsection 2001.3, to allow a rear addition to a
row dwelling at premises 916 P Street, NW. The
property®"s zoned R-4 and it"s located in

Square 366, Lot 813.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Ms. Bailey. The applicant can please step
forward. When you"ve taken a seat, you can turn
on your microphone and introduce yourself for the
record.

MR. KEYS: My name is David Keys. 1I™m
at 14000 Westbrook Place, Chantilly, Virginia,
20151.

CHAIRPERSON MOLDENHAUER: And you are
the authorized agent for the applicant?

MR. KEYS: Yes, Madam Chair.

CHAIRPERSON MOLDENHAUER: We can get
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started on the application. Last time we were
here, we had a discussion with you and the
applicant in regards to the challenges of a
variance and had provided you some time to submit
additional documentation. We have nothing
additional in our records. 1"m assuming that
based on that, you®"re continuing on with the
variance application?

MR. KEYS: No, ma“am, there was
something submitted yesterday.

CHAIRPERSON MOLDENHAUER: We have
nothing in our record. Do you want to bear with
us for a moment? Do you have any copies of the
documentation that you submitted?

MR. KEYS: 1 have a copy, yes. It"s in
my folder. There they are.

CHAIRPERSON MOLDENHAUER: Okay. |If

you"ll wait one moment, we"ll take a look at that.

IT you want to give us just a few moments just to
review this. Thank you.
Okay. Thank you. So what I have in

front of me now is a revised submission which
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indicates that the applicant has decided to revise
its application from a variance to a special
exception, and so I will then turn it over to you
to submit whatever testimony you"d like in regards
to supporting the special exception standards.

MR. KEYS: Thank you, Madam Chair. What
it all required was just to reduce the length of
the rear porch to 5 foot 4 3/4 of an inch, and
that brought it to the 70 percent required
occupancy for a special exception.

CHAIRPERSON MOLDENHAUER: Would you like
to address some of the issues in regards to the
special exception standard as to whether this
addition would potentially impact any of the
neighbors® light, air and enjoyment of their
property?

MR. KEYS: 1 think as the record stands,
as the way it was submitted, it explains it pretty
clearly, but they"ve talked to all their neighbors
and nobody has any opposition to it. It"s
basically just a rear porch extension similar to

the one that"s next door. And then the second
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floor, a minor extension to an office that won"t
impact the light or noise or anything.

CHAIRPERSON MOLDENHAUER: Do any Board
members have any questions for the applicant?

MR. TURNBULL: Not directly. 1I™m
Jjust -- how deep was the porch before? 1I™m
looking at the old drawings trying to --

MR. KEYS: This property did not have a
porch previously.

MR. TURNBULL: 1 guess I"m looking at
the second floor. There®"s a deck that comes out?

MR. KEYS: Yeah, that®"s a balcony and a
partial extension of the office above the new
porch.

MR. TURNBULL: Okay. So how much have
you cut back the property, then? How much reduced
is It? 1 see it"s 52 feet, inches from front to
back, and then 5 foot 4 3/4 for the porch. What
was i1t before?

MR. KEYS: Previously, it was 52 feet is
the existing footprint, the original, and we"re

extending that in that porch 5 foot 4 3/4 of an
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inch.

CHAIRPERSON MOLDENHAUER: 1 think what
Mr. Turnbull is asking is what was it before.

When you submitted the variance application, what
was --

MR. KEYS: I believe it was 5 foot
10 inches. So it was only like a percent over the
70 percent mark.

MR. TURNBULL: Oh. For some reason I
thought it was more. Okay. Thank you.

MR. KEYS: No problem.

CHAIRPERSON MOLDENHAUER: Any other
questions from Board members? Seeing none, if
that concludes the applicant®s submission, then we
would turn to anybody in the audience in support
or in opposition of the case.

Seeing nobody, then we would turn to the
turn to the Office of Planning. Since the Office
of Planning®s report previously was in reference
to a variance standard, which is our Exhibit
No. 25, obviously OP may be able to provide some

additional insight if they attend later on, but I
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think that they had indicated that if the
applicant could reduce the application by the
1.2 percent to satisfy the special exception
standards, that they would be willing to support
the application. So we"ll make that assumption,
that they are supporting the application as it"s
been revised.

In addition to that, 1°1l now turn to
the ANC. Is anybody present from ANC-2F? Seeing
no one, then 171l reference our Exhibit No. 28,
which indicates that in a duly-called public
meeting on September 1, with a quorum present,
ANC-2F voted unanimously to approve the
application. This was an approval of the
application as a variance. Seeing that this is a
less strict standard in regards to a special
exception, we would assume that they would still
be in support of the application, and thus we will
give them great weight. They indicated that the
project was in harmony with the general purpose
and integrity of the zoned plan in the

neighborhood, so we"ll take that into account with
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regards to the special exception standards.

That being said, 111 turn back to the
applicant for any closing remarks.

MR. KEYS: No, Madam Chair, 1 think I™m
finished.

CHAIRPERSON MOLDENHAUER: Thank you very
much. Then at this point, this concludes the
hearing for this case and we will enter into our
special exception -- okay. Then at this time,
we"ll enter into deliberation.

The deliberation for Application
No. 18097 for 916 P Street, NW. This is an
application for a special exception for relief
under Section 223, not meeting the minimum
lot occupancy under 403, rear yard under 404 and
the court under 406.

That being said, the applicant has
revised its application and reduced the addition
of the property from a 5-10 addition to a 5-4 3/4
addition. That being said, 1 think that the
application does satisfy 223 standards and that

the proposed addition would be a flat that
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conforms with the R-4 requirement.

OP does, in our exhibit, Mr. Morfin
(phonetic) does identify in Page 4 the 223 relief
if the applicant was able reduce i1t from a
71.2 percent to a 70 percent lot occupancy. It
indicates that OP did not believe that the
existing courtyard or expansion to the rear yard
would undully affect the light, air or compromise
the use and enjoyment of the neighboring
properties, as it would not result In any portion
of the dwelling extending further into the rear
yard than either of the adjacent properties.

That being said, 1°11 incorporate that
reference in OP"s report and the rest of the
documentation. 1 think that based on the record
and based on the special exception standard and no
opposition from any of the neighbors and support
of the ANC, 1 would recommend approval of this
application. That being said, 1°11 open up the
floor for any additional deliberation of the
Board.

MR. TURNBULL: Madam Chair, 1 would
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agree with you.

CHAIRPERSON MOLDENHAUER: Thank you.

MR. TURNBULL:

With your analysis, and I

think the applicant understands what we were

getting at previously when we said that the

variance test is a little bit more difficult to

actually meet rather than the special exception.

And this is similar to
adjacent to it. 1 woul
completely and 1 would

application.

the property that was
d agree with your analysis

also agree to approve this

CHAIRPERSON MOLDENHAUER: Wonderful.

Then at this time, 1 think we"re all iIn agreement.

111 submit a motion, a motion to approve

Application No. 18097 and 916 P Street, NW, for a

special exception under 223, not meeting minimum

lot occupancy under 403, rear yard under 404 and

court with requirement
been made. Is there a

MR. HINKLE:

under 406. A motion has

second?

Second.

CHAIRPERSON MOLDENHAUER: Motion has

been made and seconded.

All those in favor, say
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aye. Aye.

MR. MOY: Staff would record the vote,
Madam Chairperson, as 3-0-2. This on the motion
of the chairperson, Ms. Moldenhauer, to approve
the special exception relief 223, not meeting the
lot occupancy, rear yard and court requirements.
In support of the motion, Mr. -- seconded the
motion, rather, Mr. Hinkle. Support of the
motion, Mr. Turnbull. No other board members
participating. So again, the final vote is 3-0-2.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Mr. Moy. Seeing that there®s no opposition
in this case, we"d like to waive our requirements
and ask for a summary order.

MR. MOY: Very good. Thank you, Madam
Chair.

MS. BAILEY: Madam Chair, the last case
of the morning is a continuation, and it"s the
application of Primal Fitness, Inc., and the
Application No. is 18105, and the application is
pursuant to 11 DCMR Section 3103.2 for a variance

from the use provisions to operate a fitness
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center under Subsection 330.5. The premises,
219 M Street, NW. The property is zoned R-4 and
it"s located in Square 555 on Lot 805.

CHAIRPERSON MOLDENHAUER: Parties please
step forward. You need to sit down and turn on
your microphone. You can both turn on your
microphone and introduce yourselves for the
record, stating your name and home address.

MR. VALENTINE: Good morning, Madam
Chair and Board members. My name is Raymond J.
Valentine. | live at 219, Apartment 213 Morgan
Street, NW, Washington, D.C.

MR. TOOROCK: Good morning, Madam Chair,
members of the Board. Mark Toorock. The address
is 219 M Street, NW, Washington, D.C.

CHAIRPERSON MOLDENHAUER: Okay,

Mr. Valentine and Mr. Toorock, we are here on a
continuance. We had already heard a lot of
testimony, but what happened last time, just to
kind of refresh all of the individuals, we had
requested specific documentation and information

from you. You have supplemented the record with
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our Exhibit No. 38, which includes different
vibration measurements and things to that effect.
You"ve also supplemented the record with Exhibit
No. 39, which includes the costs associated with
potentially having a professional measure that.

I see also that there is a power point
presentation. I"m assuming that you"re going to
present that during this hearing, so 1"11 turn
that over to you to complete your testimony.

MR. TOOROCK: Yes, Madam Chair. Does
that mean 1 should do the power point at this
time?

CHAIRPERSON MOLDENHAUER: Yes. |If you
have any other statements you®d like to make
before that, you can. |If not, you can get started
with the power point.

MR. TOOROCK: I do have one piece of
information which came in relatively late, 1
apologize, but it simply supports in my letter to
the Board, which was submitted, that the original
intention of Mr. Vincent Ford was not for us to

actually do vibration monitoring, and 1 do have an
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e-mail from him which supports that. So | was
wondering if 1 may show that or --

CHAIRPERSON MOLDENHAUER: Yes. You can
provide it to Ms. Bailey and she*ll make copies
for us.

MR. TOOROCK: Thank you very much.

(Video being prepared to view.)

MR. TOOROCK: Madam Chair and members of
the Board, the first four slides are simply a
written part of what the video on the last slide
shows. If I may, 1"d like to just go to the video
and have you see that part.

CHAIRPERSON MOLDENHAUER: We don"t have
a copy of this slide show, so however you feel
that you want to get this information into the
record, please note we don"t have a copy of the
slide show. I believe it was submitted in a DVD
form and we can"t print that out.

MR. TOOROCK: Oh, okay. 1 apologize. 1
thought 1t was on the record.

CHAIRPERSON MOLDENHAUER: 1t"s not on

the record, so however you would like to enter it
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into the record, please do so.

MR. TOOROCK: Okay. So what I will do
is I will do it in reverse. 1711 show the video
first and then 1711 go back and review the
documentation. Thank you.

MR. MOY: While there"s a pause in the
proceedings, Madam Chair, just for the record,
just to let the Board be aware of, the applicant
did file, actually, the DVD into the record, but
of course, there"s no hard copies from that.

MR. TOOROCK: Madam Chair, the video is
not working as part of this submission. 1 do have
a copy of the video with me. May 1 be allowed to
play that video, as 1 thought that it was as part
of this submission?

CHAIRPERSON MOLDENHAUER: Yes. Just
work with -- if you have it in some other way,
please work with our technical support in any way.

MR. TOOROCK: Yes, thank you.

CHAIRPERSON MOLDENHAUER: Whille that"s
being set up, we"re just going to take like a

two-minute break.
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(Short break taken.)

CHAIRPERSON MOLDENHAUER: I believe
we"re going to be back on the record and
everything looks like it"s ready to go. So back
to you, Mr. Toorock.

MR. TOOROCK: Thank you, Madam Chair.

So this video shows the sound test. We bought a
noise meter and we dropped weights to show the
level of sound that comes from the dropping of
weights in the gym. The sound only comes from the
laptop.

(Video played.)

MR. TOOROCK: Madam Chair, we feel that
the video shows that the sound of the weights
dropping is actually less than the ambient noise
from the street. 1°d like to reiterate that the
weights, as they were dropped, we actually dropped
them straight onto the floor in that test, which
since the first hearing, we have dropped them only
onto double thickness pads, as was specified as
one of the conditions in the first instance, so --

and you did see the tests take place with the
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pads, as well, and the pads that were there on the
floor.

1*d like to further state that that
activity probably happens only twice a week, and
the weights that were dropped in the back room,
Mr. Valentine can attest, he hasn"t even found a
time when he could come by when the weight
dropping was consistent enough to be a problem.

So It"s not something that happens, say, when we
open the doors and there®s that noise until dawn
until dusk. That noise occurs probably 20 or

30 times twice in a week, in the average week, so,
that level of sound.

I think further, 1°d just like to
reiterate that despite that, we"ve made
considerable efforts to make things more
comfortable for Ms. Keys, so we have a whole trail
of things from initially cutting the concrete to
moving the heavy weight lifting to the back room,
creating a weight room, building a platform,
adding padding to the platform, adding more

padding, plastering her walls. We stopped using
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tires altogether, which did make a considerably
louder noise than this, and we simply stopped
doing that altogether, so we actually modified the
programming of the gym to try to make a
concession, and we"ve tried to be a good neighbor.

Further, we did a vibration test, and I
also submitted this e-mail from Mr. Ford showing
that a seismic vibration monitoring was not his
intention. However, when we got that vibration
device, the weights, if we could get it to
register something, if we set it up seven feet
from where the weights were dropped, we can get it
to register something, and it we moved it outside
the building, we couldn®t get it to register
anything other than the ambient traffic.

Finally, Mr. Rob Amos from the ANC was
there last night, and 1"m sorry that he wasn"t
here today, but he was present. We did another
weight test in his presence, and the only thing I
can say for certain without making it speculation
is he said that certainly the fire trucks caused

more of a vibration than what he was able to feel
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from us dropping the weights, because he lives
right in front of the fire station on the adjacent
block.

And finally, to add to that, 1°d like to
say that Mr. Valentine testified that he can feel
vibrations from trucks going down the street at
his residence one block away, but he can"t feel
vibrations from weights in the gym. So | think
that that all just goes to show that the effects
of the weights really need to be put into
perspective. The vibration here is not something
that really even shows up anywhere.

And then finally, | did speak to
Mr. Amos last night and 1 asked him if he would be
a mediator between myself and Ms. Keys so that we
could sit and talk about these issues and see how
we can make Ms. Keys whole and make her feel
comfortable with us as a neighbor.

CHAIRPERSON MOLDENHAUER: Thank you very
much. Does that complete your testimony?

MR. TOOROCK: It does, Madam Chair,

thank you.
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CHAIRPERSON MOLDENHAUER: At this time,
111 open up the floor to any questions from any
Board members.

MR. TURNBULL: 1 don"t know if 1 have
any. | just want to maybe just -- this isn"t the
most scientific way of doing it, but it is a way
of looking at it. What you"re basically saying,
jJust for the record, is that the ambient noise and
vibration levels are as equal to or greater than
the dropping of the weights?

MR. TOOROCK: Sir, I would like to go on
record as saying that the ambient noise and
vibration are significantly greater than the
effects of the dropping of the weights.

MR. TURNBULL: Okay. Thank you.

CHAIRPERSON MOLDENHAUER: Any other
questions? 1 have a couple. One of the things
that obviously we did previously were to condition
different aspects if we were to think that the
application would be sufficient to grant approval.

One of the things that you indicated was

that you said that Mr. Amos was willing to maybe
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act as a mediator. Would you consent to some sort
of condition about working with Mr. Amos and

Ms. Keys and any other neighbors that are
concerned maybe twice a year or three times a
year, something to that effect? And attending
meetings?

MR. TOOROCK: Yes, Madam Chair, 1
absolutely would, at whatever frequency is deemed
most beneficial for all parties.

CHAIRPERSON MOLDENHAUER: And do you
currently —-- 1 know that you"re not always present
here the District, but do you or does somebody
else from Primal Fitness attend ANC meetings
regularly?

MR. TOOROCK: Madam Chair, to this
point, we"ve really only attended them when we
need to, so I can certainly make that a habit and
I would be happy to attend the ANC meetings as |
do -- 1 participate in other neighborhood issues
as well, so 1°d be happy to do that.

MR. VALENTINE: [If I may just interject,

I live in the neighborhood and I attend as many
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meetings as | can on that. Not just when we"re
part of the agenda. 1 do attend the meetings,
work permitting.

CHAIRPERSON MOLDENHAUER: Thank you. 1
appreciate that. And one of my questions was you
indicated that Mr. Amos came by yesterday for one
of the additional weight testing and the
vibrations. Did you invite Mrs. Keys for either
this video demonstration or when Mr. Amos came by?

MR. TOOROCK: I did not. Mr. Amos came
by at maybe 5:30 last night, and it wasn"t known
to me that he would be doing that, so while he was
there, 1 simply asked him to stand in the alleyway
while we dropped the weights, and we did a test
that was actually quite a bit more significant
than what we tested here. Jessie, who was here
last time, actually took 200 pounds over his head
and dropped it from over his head while Rob stood
about halfway down the alley, and Rob said that it
was detectable. He could detect a vibration, and
then as he moved further down the alley and then

placed his hand on Ms. Keys®" wall, he said he
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couldn®t even detect the vibration.

CHAIRPERSON MOLDENHAUER: When you mean
he could detect the vibrations, talk in numbers,
since we"ve seen these numbers now on this
vibration meter detector. Was it 104? Was it
when he lifted the 200 pounds, you said?

MR. TOOROCK: It was less than what"s
registering. Again, when --

CHAIRPERSON MOLDENHAUER: But what was
it, do you recall the number that was registered?

MR. TOOROCK: I"m sorry, we didn"t use
the instrumentation last night.

CHAIRPERSON MOLDENHAUER: Oh, you did
not.

MR. TOOROCK: It was simply whether Rob
Amos perceived the vibrations, just on a very
personal level.

CHAIRPERSON MOLDENHAUER: Wwell, 1
believe Mr. Amos is here in the audience, so what
we"ll do is at a point in the future, we"ll
actually ask him to step forward and just testify

as to that aspect, since obviously, 1°d like to
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hear from him.

MR. TOOROCK: Yes, | apologize for
speaking about him in the third person. 1 didn"t
know he was behind me.

CHAIRPERSON MOLDENHAUER: He came in
late. That"s fine. So let"s see here. Some
other questions for you. Are you still -- I know
there"s a time frame from the last meeting. How
many individuals are going out for runs iIn the
community and how large are your groups currently?
Have they changed since last time we met?

MR. TOOROCK: Not since last time we
met. | believe last time we met, people noted
that there was a significant change, that the
groups had been cut down to smaller groups and
that they weren®t noticing any disturbances, and 1
believe that"s still the case, and certainly it"s
still the case that we still advise our groups to
be kind neighbors.

CHAIRPERSON MOLDENHAUER: And if we were
to potentially discuss a term and putting some

sort of maybe a five-year term or three-year term
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on the approval, would you consent to that or
would you have any concerns about that?

MR. TOOROCK: I certainly would consent
to 1t. I would request a five-year term, as
frankly, the business has been struggling. 1
haven®t been able to put a sign out in front of my
business. There have been several things which
are, frankly, fair to a business which | haven"t
been able to do because of the lack of licensing,
because of the lack of zoning, that 1 would like
to be able to do.

1*d like to invest more in the building.
1"d like to -- we"ve done things such as open up
the windows. Some of the windows had been boarded
up for years and we"ve opened them up, and I think
that that makes it a friendlier presence in the
neighborhood, and 1°d like to continue to invest
in it, so I would just add the statement that the
shorter that term is, the less 1"m going to feel
comfortable investing in it, so if I could request
the five-year term, that would make me feel

comfortable to really make the place bloom.
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CHAIRPERSON MOLDENHAUER: 1 don"t have
any other questions at this time. Do any other
Board members have any other questions? Seeing
none, then at this point In time, we will turn to
any individuals who"d like to step forward in
support or in opposition as three-minute
witnesses.

And 1 know that we"ve already had this,
but what I*m going to do is I"m going to allow
individuals who"d like to testify come forward
again and testify mostly just specifically about
what"s been testified to today. 1°d rather not
have people talking about new aspects of things,
but if there are things that you®"d like to respond
to In regards to the testimony today, 1 definitely
would welcome anybody coming forward in support or
in opposition.

Whenever you®re ready, 11l start off on
my right, and if you®"d like to introduce yourself
with your name, and then you®"ll be provided three
minutes to testify as to any responses to the

testimony we"ve heard today.
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MR. KEYS: Good morning. 1"m Brenda
Keys. I do apologize, because I have not
submitted any paperwork in. 1"ve had three deaths
in my family. 1"ve been in and out of town within
the last month.

So I just want to say some of the things
that Mr. Toorock has said is not true. He does
not speak the truth. Mr. Toorock puts on a good
front, but as far as saying he had no
advertisement on his front, which is not true. He
has a great big plaque in front of his building.
He had printed on top of his building Primal
Fitness. You can come down New York Avenue and
see that. He had sidewalk signs in front of his
building.

I am still hearing the sounds from the
weights. 1 don"t know whether or not you-all
received the copy of the e-mail that was presented
to me where they"re showing where they have been
trying to buy me off to shut me up. This is not
going to happen. This e-mail is talking just like

the boys in the hood. |If you read this e-mail,
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you will see every other word is the F word or S
word. You wouldn®t want neighbors like this. 1
wouldn®t want neighbors like this. They told me
they gave you a copy of it.

CHAIRPERSON MOLDENHAUER: I haven"t
received a document that has words to that effect
in it, so if you want to submit it as a document,
you can submit it to Ms. Bailey. She"ll make
copies so we have it in our record. |1 don"t know
what you"re talking about, so.

MR. KEYS: And as late as Friday
afternoon, being a good neighbor, 1 was sitting in
my store. | wasn"t feeling well. Mr. Toorock ran
into my store and says, Ms. Keys -- no, he says
"Brenda, are you running a car wash out here?"
"Mark, I don"t know what you"re talking about."
"You guys running a car wash out here on New York
Avenue? 1"m not going to have it. You need to
get out here and see what"s going on." "Mark, 1
don"t feel good. Would you please leave me
alone.”™ He just whooped and hollered in my store.

I said, "Mark, will you please leave me alone.

67



10

11

12

13

14

15

16

17

18

19

20

21

22

Get out of my store." He says, "I1"1l get out, but
when 1 get out, I want you to come outside and

take your truck and get the F out of my parking

space.”™ This is a good neighbor.
Mark -- that"s public space. 1 had to
call the police. 1 got the police involved. This

is the third time 1"ve had to call the police on
Mark. We have paperwork in court where the judge
have told Mark stop coming to harass me. 1 don"t
know whether Mark is trying to put fear into me or
what, but I"m not going to let him do this. So
that"s why I had to call the police again, and the
police told the man, you went into her store.

This is still harassment. You cannot keep doing
this to her.

And like 1 said, the language in that
letter and the things that they"re acting just
like the boys in the hood.

CHAIRPERSON MOLDENHAUER: Is that
everything, Ms. Keys?

MR. KEYS: Yes. As | say, the

vibration, | still hear it. In between me
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traveling, one of the old men around the corner
came to visit with me, and he was sitting in my
store while 1 was working. He says, "Brenda, what
is that 1 keep hearing over my head?" 1 said iIt"s
the weights from the gym. My other sister, she
jJust walks around. She just shakes her head. She
says, you know -- as far as comparing a Ffire truck
driving down the street, | have lived in that
neighborhood all of my life. |1 know what fire
trucks, | know what ambulance is. There s no
comparison when you®"re hearing a big bump down on
your head. As far as a fire truck driving? No.
No comparison at all. 1 don"t even know why they
come up with this, you know, how they came up with
this. 1 just don"t know.

CHAIRPERSON MOLDENHAUER: Your time is
up. | appreciate you for coming down and
providing additional testimony. We have your
testimony from the prior hearings. Are there
other individuals that would like to testify?

MR. DUNBAR: Yes, Madam Chair. Thank

you, board members, for coming.
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CHAIRPERSON MOLDENHAUER: You need to
state your name and home address for the record.

MR. DUNBAR: My name is Kelly Dunbar,
425 Ridge Street, NW. As Mark said, I"ve had less
than friendly conversations, almost to a
threatening level, when, you know, between the two
stores, the store and the fitness center. You
know, 1 have some belongings in the back, and I
approached them one day, and at the last minute,
when 1 got about ten feet from my bicycle, you
know, they were standing on the -- when you look
straight down the alley, there"s a wall back
there. There®s a whole wall next to the store,
but that"s like half a wall that evidently he was
standing on, and 1 felt confronted. And he was
asking me about, you know, me keeping my bike back
there, that, you know, why should I let you keep
my bike in the alley when we supposed to be
friends or whatever because 1 let you put my bike
in there. You don"t never come to the council
meetings -- not council meetings, like

neighborhood meetings, you know, to talk on my
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part.

And I felt pretty threatened, because he
was back there and I didn®"t know how to perceive
it until -- because i1t felt like I was backed into
a wall coming out of the alley. Anybody have a
conversation -- two people have a conversation
with one person, evidently either physical or
verbal confrontation, you would want to shy away
from that.

And the work that®"s in Ms. Brenda®s
store, 1"ve been doing work for like 20 years.
Even the businesses at the corner of 1201 New
Jersey Avenue across the street, the family
shelter, numerous -- even shelters that reside in
the district, notably, Coalition For the Homeless,
New Hope Ministries, and the work was done to the
perfect specifications. The work that was done in
there needed to be done, because those were the
damages that was created by Primal Fitness.

And I do construction work. 1 know
exactly what the difference between a sound test

is and a vibration test. You know, it"s two
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different machines. It"s a very great vibration
noise. It"s almost to the equivalent to jake
brakes hitting on a diesel truck right in front of
the store at full capacity, when the weights drop.
It"s not as low as the ambient noise. It"s two
different things. It"s almost saying like you
talk louder than a gun. It"s impossible. Those
noises -- the noises and the vibration are louder
than what he perceives them to be.

CHAIRPERSON MOLDENHAUER: Thank you very
much for coming down and testifying. Hi.

MS. BAXTER: My name is Carrie Baxter.
I live at 425 Ridge Street, NW. Madam Chair, at
the last hearing, you requested a professional
meter test for noise, and | don"t think that the
test that Mark showed today was professional. He
hired -- he bought his equipment from Radio Shack,
but that"s not to say that that machine wasn"t
faulty. We all rent faulty material at times.

I think that the test should have been
done by a professional person, not him and his

people, because of course, they"re going to make
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it comfortable for them to make it seem like we"re
not feeling those sounds, hearing the sounds,
feeling the vibration from his equipment over
there, but we are. So no matter how you look at
it, we need a test done professionally by someone
outside of the rim of Primal Fitness.

Mark also said his address was 219 New
York Avenue. Does this mean he lives there now
when It"s supposed to be commercial property, not,
what they call it, a double use. So there"s
always been something wrong with this picture,
because he has no business being in business.
He"s been in business too long with no license.
IT this had been any other group of people, they
would have pushed him out of business a long time
ago. So there is something very, very wrong with
this picture. As | said before, you need some
proof by a professional. 1"m done.

CHAIRPERSON MOLDENHAUER: Thank you. 1
appreciate the three of you coming down and
testifying today. At this point in time, we"ll

turn to the Office of Planning. | know that the

73



10

11

12

13

14

15

16

17

18

19

20

21

22

Office of Planning has already given their
reports. 1°m just asking if there"s any
supplemental information that OP wishes to share
at this time. IT there isn"t, that"s fine as
well.

MR. GOLDSTEIN: Thank you, Madam Chair.
Again, my name is Paul Goldstein with the D.C.
Office of Planning. | have nothing to add to the
record at this time.

CHAIRPERSON MOLDENHAUER: Thank you.
Then what we"l1l do is we"ll turn to the ANC, and I
believe Mr. Amos is present. 1711 ask him to step
forward and specifically just testify about any
recent interactions with either Ms. Keys or
Mr. Toorock, especially in regards to some of the
testing that Mr. Toorock had stated occurred I
believe last night it was.

MR. AMOS: Good morning. As stated, my
name is Rob Amos. I am the ANC-6C Planning and
Zoning Committee chairman, and | have been working
with both Ms. Keys and Mr. Toorock and

Mr. Valentine for the past almost three years now
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on this issue.

Since the last hearing, | have had --
from the residents and the neighbors, 1"ve had no
new complaints from them. No one has been coming
to my door at 9:00 at night again knocking on the
door complaining. None of that has happened.

The only complaint 1"ve received is the
one from Ms. Keys last Friday when she called to
explain to me what had occurred between she and
Mr. Toorock with regard to the car washing and
items in front of the house, the property, her
store and the gym.

I1*11 confirm Mr. Toorock has stated that
the number of runners had been lessened. 1™m
noticing two to three runners at a time. Only
once in the past month have 1 noticed a group of
seven to eight runners. Most of the time it is
the two to three. Again, I"ve had no complaints
from residents regarding that.

Regarding yesterday, | stopped by
Ms. Keys® store to talk to her and to get the name

of the police officer and the badge number of the
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officer who she actually spoke to regarding the

complaint, and then she also passed to me copies
of information that 1 think ya"ll have received

also regarding the case from Mark and Ray.

After 1 finished talking with her for a
while, I then went over and went to Primal Fitness
and spoke to Mr. Woody, the manager, for a bit.

He then said Rob, come on upstairs and 1°11 give
you a copy of all the paperwork that we"ve
submitted, which he went upstairs and he did do.

While 1 was there, Mark and Ray,

Mr. Valentine, were both there, and they said Rob,
can you come downstairs and just listen to us as
to what was going on, and they did do a test for
me. 1 was standing in the alleyway at the rear of
the building near where they their drop heavy
weights, and he dropped both 135-pound weights and
a little over 200-pound weights, dead drop, to see
if 1 could hear the noise in the alleyway back
there, or feel any vibration from that.

From the test of 135 pounds, 1 could

hear a dull thud, very low, dull thud, and I could
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also hear the thud from the weight of the 200
pounds being dropped by Mr. Woody onto the mat.
Of course, the 200-pound weight drop was just a
bit louder, but 1 could still hear the thud.

The second thing 1 was trying to notice
is did I feel any vibration from that. 1 had one
foot on the concrete flooring of the alley. 1 had
one foot on the metal piping, which was out there
in the back of the alley, and one on that part of
the brick wall. At the back of the building where
they"re supposed to be doing the heavy weight
lifting and dropping, I could feel myself no
vibration at that point.

We did move up closer to the front of
the store area and the gym area, and they did
start dropping weights from the inside of the gym.
At both times we did those tests, | could hear the
thuds. It was no louder than what 1 was hearing
from the traffic of the street, but 1 did hear the
thuds going on, and 1 did feel vibrations from the
table 1 had my hand on, and 1 had one hand up on

the brick wall that separated the alley from
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Ms. Keys" store, and 1 did feet a vibration on my
hand of that wall itself.

I did not go into the store to determine
what the sound of the vibration was, the sound
level or the vibration was. 1 can just confirm
that 1 did hear and feel a vibration from the
alleyway.

CHAIRPERSON MOLDENHAUER: Does that
complete your statement?

MR. AMOS: Yes, ma"am.

CHAIRPERSON MOLDENHAUER: 1 just have
some questions. New York Avenue is obviously very
close. As you"re hearing these thuds and you"re

feeling the vibration, can you provide us with

your opinion -- and I know, obviously, that"s a
focused perspective. It"s not everybody®s
opinion. It"s your opinion -- as to the

distinction? Because | mean, everything is
different. 1 mean, if | can hear a car and you
recognize that, we all recognize those sounds.
Can you provide how whether you could understand

or hear the distinction in the noises or the
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vibration levels between the two?

MR. AMOS: When 1 was at the back, near
the area where they were doing the heavy weights,
I could tell the difference between the thud and
of the constant traffic going up and down New York
Avenue. | could make the difference between that.

As 1 got closer up to the street level,
of course the street noise became louder for me,
and I could still, though, hear that he had
actually dropped the weight at that point. |1
could hear the thud as well, as two different
sounds between the two, between the constant drone
of the traffic.

CHAIRPERSON MOLDENHAUER: So you could
hear the thud even over the noise of trucks and
everything going by?

MR. AMOS: 1 could tell the difference
between the two. One was no louder than the
other, in terms of the thud didn"t overwhelm the
noise of the street traffic, but 1 could tell that
he had actually dropped the weight in both

occurrences.
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CHAIRPERSON MOLDENHAUER: I have no
other questions for Mr. Amos. Do any other Board

members have any questions for Mr. Amos?

MR. TURNBULL: 1 just had a -- 1 want to
clarify. 1°m not sure if these photos we have in
our File have an exhibit number on them. 1 don"t
want to refer to them -- there®s nothing on mine,

unless there was something clipped to it and
it’s -- is there an exhibit number?

MS. BAILEY: Exhibit 6.

MR. TURNBULL: Exhibit 6, which shows
the front of the fire house, and the back shows --
it"s a view from that little alley or driveway.
The one-story structures, what 1 understood is
where the heavy weights, that the weights are
being dropped, that this has the mats on 1t. |Is
this roughly the area?

MR. AMOS: That is the area, yes, and
that"s where | was standing out possibly six to
seven feet away from that one-story brick
structure at the back at the end of the alley.

MR. TURNBULL: For the record, it"s
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Page 2 of Exhibit 6, and it"s showing the
one-story structure at the back of the building.
You went to the main gym? They were

dropping weights in the main gym? |1 didn®"t know

if you were really -- is that done on a regular
basis, do you know? 1 didn"t ask the applicant
that, but --

MR. AMOS: It"s my understanding that is
not done on a regular basis. He was -- he had
brought some weights up front just to illustrate
to me, 1 believe.

MR. TURNBULL: So that"s -- that was a
totally —- I mean really, the weights are really
being dropped back here.

MR. AMOS: According to his agreements
with the ANC and other previous zoning, he was
supposed to be dropping the heavy weights, the
135-pound weights, the 200-pound weights, at the
rear of the building.

MR. TURNBULL: Okay. Now, the weights
that were being dropped up in the main gym were

135 pounds, too, or -—-
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MR. AMOS: I think it was closer to 90,
95 pounds.

MR. TURNBULL: Okay. And you were
outside? You had your hand on the other -- on the

shop wall?

MR. AMOS: Yes. | had my right hand on
Brenda®s shop wall.

MR. TURNBULL: Okay. And you could
still -- when they dropped something, you could
feel something?

MR. AMOS: I could feel a slight
vibration in my hand when he did drop those
weights up front.

MR. TURNBULL: Okay. All right. Thank
you. 1 just wanted to clarify that.

CHAIRPERSON MOLDENHAUER: 1 appreciate
that clarification. It"s helpful. Thank you.
Any other questions? Thank you very much,

Mr. Amos. That concludes the testimony, and at
this point in time, if the applicant has any
closing remarks, we can have any. If there"s

none, we"ll conclude the hearing.
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MS. BAXTER: 1"d like to say something,
please, about the weights. The weights are in the
front and the mats are in the front and the back
of that store. And the back is where the backyard
is. There"s a backyard. There®s open space
behind Brenda®s store. The weights are, and the
mats are from the front to the back. They"re not
jJjust in the back of that store.

CHAIRPERSON MOLDENHAUER: Okay. Thank
you very much, Ms. Baxter, for that clarification.
I believe that that would conclude any additional
testimony at this time. Mr. Valentine, do you
have any closing remarks prior to concluding this
hearing?

MR. VALENTINE: Yes, Madam Chair, | do.
I just wanted to confirm that the information that
we were talking about, I did submit and 1 have it
stamped here that you received it on the 19th, and
I"m not sure what was in your file, but all the
information was submitted to you prior to our
agreed deadline.

CHAIRPERSON MOLDENHAUER: You®"re looking
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at the exhibit, and that"s our Exhibit No. 37,
which 1 think is -- and I think what you"re saying
is the document that Ms. Keys referenced was a
part of that Exhibit No. 37.

MR. VALENTINE: Yes. Yes.

CHAIRPERSON MOLDENHAUER: And 1 made
reference to that when 1 received this single
sheet of paper, but it"s just a matter of
confirming that.

MR. VALENTINE: 1 just wanted to confirm
that you had received it, because it sounded like
you didn*"t have all the information in front of
you, and 1 just wanted it then to go on the
record.

CHAIRPERSON MOLDENHAUER: We do. Thank
you.

MR. VALENTINE: Thank you very much,
Madam Chair.

CHAIRPERSON MOLDENHAUER: At this point,
this concludes this hearing. We will not be
accepting any further documentations or any

additional evidence. What we"ll do is, | think
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that based on some of the additional testimony
we"ve heard today, 1 think the Board would like to
take some time, review the record and deliberate
and then come back and deliberate on this at a
separate date.

Mr. Moy, what would be a good date,
potentially, for putting this on the calendar? Do
we have time next week in the morning?

MR. MOY: November 27

CHAIRPERSON MOLDENHAUER: Yes.

MR. MOY: We do, Madam Chair.

CHAIRPERSON MOLDENHAUER: Okay. So
we"ll decide this case on November 2. It is not
necessary for anyone to come into the hearing room
for that. We will not be taking any testimony.
What you can do is if you like, you can go online
and watch the discussion on the web, because it
will be on the live webcast. So if you"d like to
come into the hearing room, you can, but if you"d
like, you can also watch it live on the internet,
and we will not be taking any testimony at that

time.
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I thank everybody for coming down and
providing their testimony. We will take
everything into conversation when we deliberate on
this case. 1 believe that concludes our morning.

MR. MOY: Madam Chair, just very quickly
before you close out the morning session, | just
want to reiterate that the applicant will be
providing, resubmitting the video again, because
apparently, the document that we have in the
record file, staff was not able to open the video
portion of it, so it"s my understanding is the
applicant will be submitting that again for the
record.

CHAIRPERSON MOLDENHAUER: I see the
applicant nodding in the audience. Since he"s not
near a microphone, 1 will just indicate that on
the record that he is nodding. 1°d ask that the
applicant submit that by this Friday morning. So
that will be due by this Friday morning, which is
the 29th, | believe; is that correct? The 29th,
yes.

MR. MOY: And also with the hard copy of
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the printout of the power point slides.

MR. TOOROCK: Madam Chair, if I may, 1
was planning to give that file to Mr. Moy
immediately following the meeting today.

CHAIRPERSON MOLDENHAUER: That would be
appreciated, but the deadline is the 29th.

MR. TOOROCK: Yes. Thank you, Madam
Chair, and members of the Board.

CHAIRPERSON MOLDENHAUER: Thank you.
That concludes this hearing and then we will
reconvene at 1:00 for the afternoon cases. Thank
you.

(Lunch recess taken from 11:57 a.m. to
1:21 p.-m.)

CHAIRPERSON MOLDENHAUER: This hearing
will please come to order. Good afternoon, ladies
and gentlemen. This is the October 26, 2010
public hearing of the Board of Zoning Adjustments
of the District of Columbia.

My name is Meridith Moldenhauer,
Chairperson. Joining me today to my right is

Jeffrey Hinkle, representative of the National
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Capital Planning Commission, and to my left is
Chairman Anthony Hood, representative of the
Zoning Commission.

Copies of today®s agenda are available
to you and are located to my left in the wall bin
near the door. Please be aware this proceeding is
being recorded by a court reporter and is also
being web cast live. Accordingly, | must ask you
to refrain from any disturbing noise or actions in
the hearing room.

When presenting information to the
Board, please turn on and speak into the
microphone, first stating your name and home
address. When you have finished speaking, please
turn off your microphone so that you are no longer
picking up sounds or background noise.

All persons planning to testify either
in favor or in opposition are to fill out two
witness cards. These cards are located to my left
on the table near the door and on the witness
tables. Upon coming forward to speak to the

Board, please give both cards to the court
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reporter sitting to my right.

The order of procedures for special
exceptions and variances are as follows: One,
statement of the applicant and applicant®s
witnesses; two, persons and parties in support;
three, persons and parties in opposition; four,
government reports, including the Office of
Planning; five, reports of the ANC; and then six,
rebuttal and closing statements of the applicant.

The order of procedure for an appeal
application is as follows: One, statement of the
appellant and the appellant®s witnesses; two, the
zoning administrator, other government officials;
three, case of the owner lessee or operator of the
property involved, intervenor if not the
appellant, other intervenors, If permitted in the
case; Five, the ANC in which the property is
located; and then six, closing statements and
rebuttals.

Pursuant to Section 3117.4 and 3117.5,
the following time constraints will be maintained:

The applicant, appellant, persons and parties,
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except at ANC in support, will be given 60 minutes
collectively. The appellees, persons and parties,
except in ANC and opposition, including their
witnesses, will be given 60 minutes collectively.
Individuals will be given 3 minutes and
organizations will be given 5 minutes.

These time restraints do not include
cross-examinations or questions from the Board.
Cross-examination is permitted by the applicant or
the parties. The ANC within which the property is
located is automatically a party for a special
exception or variance case. Nothing prohibits the
Board from placing reasonable restrictions on
cross-examination, including time limitations and
the scope of examination.

The record will be closed at the
conclusion of each case except for materials
specifically requested by the Board. The Board
and the staff will specify at the end of the
hearing exactly what is expected and the date when
the persons must submit that documentation to the

Office of Zoning. After the record is closed, no
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other information will be accepted.

The Sunshine Act requires that the
public hearing on each case be held in the open
before the public. The Board may, consistent with
its rules and procedures and the Sunshine Act,
enter into executive session during or after a
public hearing on a case for the purposes of
reviewing the record or deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on the
public record. To avoid any appearance to the
contrary, the Board requests that persons present
not engage the members of the Board in
conversation.

Please turn off all beepers and cell
phones at this time as to not disturb these
proceedings.

The Board will make every effort to
conclude the public hearing as near as possible to
6:00 p.m. IFf the afternoon cases are not
completed by 6:00 p.m., the Board will assess

whether it can complete the pending case or cases
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remaining on the agenda.

At the time, this Board will now
consider any preliminary matters. Preliminary
matters are matters to determine whether a case
will or should be heard today, such as a request
for postponement, continuance or withdrawal, or
whether proper adequate notice of a hearing was
given.

IT you are not prepared to go forward
today or you believe the Board should not proceed,
now is the time to raise such a matter.

Mr. Secretary, do we have any preliminary matters?

MR. MOY: Yes, Madam Chair. Good
afternoon as well as to other Board members.

There is a request for a party status on the Ffirst
case in the afternoon, Case No. 18122, and on the
second case, the appeal case, there are, shall we
say, telescoping motions to that. So staff would
suggest that the Board address those matters when
we call the case.

CHAIRPERSON MOLDENHAUER: 1 think that

is advisable. So why don"t we call the first
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case. Parties in the first case can step forward.

Before we call the first case, all
individuals who wish to testify this afternoon
before the Board in the first or second case must
stand now to take the oath.

MS. BAILEY: Would you please raise your
right hand. Do you solemnly swear or affirm that
the testimony that you"ll be giving this afternoon
will be the truth, the whole truth and nothing but
the truth?

CHAIRPERSON MOLDENHAUER: Thank you very
much, Ms. Bailey. We can call the first case for
the afternoon.

MS. BAILEY: Madam Chair, it"s
Application No. 18122 of Arthur C. Carr, and it"s
pursuant to 11 DCMR Section 3103.2 for a variance
from the lot area requirements under
Subsection 401.3, to allow the conversion of a
flat, a two-family dwelling, to a three-unit
apartment building at premises 815 A Street, NE.
The property is zoned R-4 and it"s located in

Square 919 on Lot 31.
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CHAIRPERSON MOLDENHAUER: Good
afternoon. How are you doing? If you could turn
on your microphone and introduce yourself for the
record.

MR. CARR: My name is Arthur Carr. 1
live at 815/817 A Street, NE.

CHAIRPERSON MOLDENHAUER: Good
afternoon, Mr. Carr. We have a preliminary
matter, so before you get started, we have a
party-status application in this case by a
Mr. Timothy Hauser. |Is he present? |If you could
please step forward at the table if you"re going
to be a party. Please step forward and introduce
yourself for the record.

MR. HAUSER: My name is Tim Hauser. |1
live at 24 9th Street, NE.

CHAIRPERSON MOLDENHAUER: Okay.

Mr. Carr, we have an application for Mr. Hauser to
be a party-status applicant. Do you have any
reason why he should not? Or do you consent to
his request for party status?

MR. CARR: [I"m not sure.
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CHAIRPERSON MOLDENHAUER: I see no
reason why he should not be admitted as a party
status applicant.

MR. CARR: Then I will agree.

CHAIRPERSON MOLDENHAUER: Okay. Then
based on that and based on a consensus of the
Board, Mr. Hauser considered a party status and
we" 1l proceed forward with the order of the case,
and obviously, permitting any additional
information. Mr. Carr, if you would like, you can
start presenting your case on the merits or
providing any additional information that we don"t
have in the record.

MR. CARR: Okay. The building at
815/817 A Street was built as a grocery store with
two apartments above. Right now it is basically
an open space on the first floor and open space in
the basement, full basement, and two apartments
above. And I"m proposing that 1 be allowed to
converted the fTirst floor and basement into a
third unit.

My understanding is the reason | can"t
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do that by right is the size of my lot. 1 have a
2,400 something square foot lot, and for three
units in an R-4 district, | understand that 1 need
2,700 square feet.

I*m submitting that it"s a very unusual
configuration of the property. | have a huge,
basically 2,400 square feet of space that"s not
easily integrated into the rest of the building.
The Office of Planning agrees that it"s an unusual
layout and it"s a reasonable request. The ANC has
agreed, and 1 have letters from my neighbors
agreeing that it"s reasonable. | meet all the
requirements of a three-unit building, including
the parking. The only regulation that 1
understand that 1"m not meeting is the lacking
300 square feet of lot.

I proposed some plans to the building
department that showed how I wish to convert it,
and those are included in your packet. It was
signed off by the historical group, and zoning
basically kicked it back for review because of the

R-4 district and square lot area. | have enlarged
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copies of those plans if you"d like to talk to
them, about them.

CHAIRPERSON MOLDENHAUER: Does that
conclude your testimony?

MR. CARR: 1 guess | just would add that
it"s a very unusual layout. The first floor and
basement actually have a separate street number
and a separate entrance. It"s a pretty unusual
property. The entrance to the two apartments is
on the other side of the building facing A Street
still, and there"s a separate staircase that goes
up to the two other apartments. So I think any
other integration with the rest of the building I
think is difficult. That concludes my statement.

CHAIRPERSON MOLDENHAUER: Okay. 1 was
looking at the zoning -- I thought I was -- in an
R-4 zone, you"re only permitted a flat. So
anything other than two units would actually also
be required for additional relief. You were
indicating that potentially you could do three
units as a matter of right, but you can"t.

MR. CARR: I didn"t know that.
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CHAIRPERSON MOLDENHAUER: 1 wanted to
make sure you were aware of that. Because one of
the things that we look at, then, for a variance,
and a variance is one of our higher standards, is
we look at can this property be used as a matter
of right or used for the purposes that are
required for a matter of right, such as a flat,
which is what it is now, two units.

And 1 guess my question would be is that
this property has been utilized as a two-unit flat
with office space for many years now. What makes
or what creates the challenge now which creates
the hardship for you, why a two-unit flat cannot
continue to exist?

MR. CARR: Well, I think I"m using it in
an unusual way right now, because 1 didn"t have
the funds to do the conversion when 1 got the
approval. The conversion of the unit with the
interior work was much more extensive than | ever
thought. And right now, because of lack of funds,
I1"m using the first floor as a home office and

basically storage.
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It"s just an inappropriate use for
2,400 square feet on Capitol Hill, and 1 don"t
think that any other person could use this
building in this way. And it"s a hardship that
it"s just not a good use of the building for me,
also.

CHAIRPERSON MOLDENHAUER: 1 guess my
question would be, there"s a difference between
not being a good use and not being able to use it,
and 1 know that it"s a challenging distinction.
We have a lot of cases where we all sit here and
we wrack our brains and try to figure out exactly
what qualifies one way or another, but a lot of
applicants provide documentation as to the fact
that it economically can"t work, and we have
different cases where someone says It just
can"t -- 1 cannot do this project or | cannot
acquire this property or continue to have this
property because it won"t work Ffinancially.

My question is, it"s been working
financially for you for so long, why --

previously, obviously, it was a completely
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different use, so that authorization, that prior
zoning approval, was a different perspective. It
was a prior use being converted to three units.
Now it"s two units. 1It"s conforming. So what
makes It unique or what creates that hardship?

MR. CARR: Well, I think that the unique
part of the building is the way that because 1

couldn™t afford to use it any other way. That

creates a hardship right now. 1 mean, if 1 were
to -- the expenses of maintaining and owning a
building like this are pretty -- | mean, this is a

5,400 square-foot building. My expenses, like
everybody"s, are going up every year. Right now,
I think I"m pressed because 1"m using it the way
it"s being used.

I think that -- and 1 dare say nobody
else would find this a useful configuration, just
like the Board of Planning has realized that this
is a -- is not a -- let me find the words that
they"ve used. 1In 1991, they said that because of
the design of the building, the alternative of

limiting the number of apartment units to only the
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existing two is not viable. 1 mean, 1"m working
and able to make this work as a viable building,
but 1 wouldn®"t say it"s not a hardship.

Also, in 1991, they also said that it"s
a practical difficulty, and that seems to me some
of the language of asking for a variance includes
the specific language that®"s used by the Office of
Planning. Not only in 1991, but also 20 years
later, today, and 1 don"t think that"s changed.
And the fact that 1°m undergoing a hardship now, 1
don"t think that I should necessarily have to
continue that.

CHAIRPERSON MOLDENHAUER: And those
terms are exactly the issues that we"re asking you
to prove. The applicant has to prove the hardship
and has to prove -- 1 guess my next question would
be in regards to proving the hardship, is there
not a way or is it not feasible for you to
renovate the lower levels and make two larger
two-unit apartments?

MR. CARR: If you -- it would be great

expense. It would be possible. Right now I"ve
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got a second and third floor completely renovated,
so 1 would have to tear out existing renovations
and add this existing building and add an interior
staircase of some sort. | have no interior
staircase. There"s no connection between the
first and second floor and the third and fourth
floor.

Also, in addition to that, 1 think the
Office of Planning noted that 1 am one of the
largest buildings on this block. [If you converted
this into two units, each of those units would be
larger than all but three of the buildings on the
block. Each unit. [I"m suggesting even these
apartments are very close to the size of a normal
house on my block. It"s a very deep building.

CHAIRPERSON MOLDENHAUER: Thank you. 1
have no additional questions. Do any other Board
members have any questions for the applicant?

MR. HOOD: I guess | probably can answer
this myself, but 1 want to ask you this for the
record. If this was not approved, the request

you"re asking for, then what would you do? Would
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you continue what you"re doing now or just let it
stay?

MR. CARR: No, 1°d probably be selling
it and let somebody else try this again. 1 mean,
I just think that it"s not a good use of my
building right now, and 1 think somebody else
would come in and think It"s a reasonable
assumption that that could be done to the
building, and 1 think that they would buy it on
speculation.

MR. HOOD: Thank you. And thank you for
your honest answer. Thank you, Madam Chair.

CHAIRPERSON MOLDENHAUER: Thank you. IF
there"s no other questions from Board members, at
this time 1711 permit any cross-examination from
the party opponent. Did you have any questions
for Mr. Carr? This is questions, not statements.
Actual questions.

MR. HAUSER: I don"t believe so.

CHAIRPERSON MOLDENHAUER: Then at this
point in time, we will look to see if there®s any

individuals in the audience iIn support or in
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opposition of this case. Seeing none, then we"ll
turn to -- I"m sorry, your last name was, again?

MR. HAUSER: 1It"s Tim Hauser, and 1 just
thought of a question to ask Mr. Carr. May 1
direct it to him?

CHAIRPERSON MOLDENHAUER: Sure. We"ll
permit one question. Go ahead.

MR. HAUSER: Thank you. It"s
important -- Mr. Carr and his family are valued
neighbors, and I*m interested to know if Mr. Carr
plans to continue to live at this address. 1 have
asked him this once before, and 1 don"t think I
got a clear answer. So what is it? So what are
your plans with regard to the conversion? Are you
going to be living there after you"ve converted
it?

MR. CARR: I"m not sure.

MR. HAUSER: Okay.

CHAIRPERSON MOLDENHAUER: Thank you.
Then if that concludes your cross-examination,
Mr. Hauser, we"ll turn to you for your case in

opposition.
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MR. HAUSER: Yes. Madam Chair, 1 have
some pictures that -- could I present to you?

CHAIRPERSON MOLDENHAUER: You can
provide them to Ms. Bailey and she"ll either
provide copies or provide the Board with copies.

MR. HAUSER: 1 unfortunately just have
one. It"s of the rear of the Carr property. 1%ve
lived at 24 9th Street, NE, since 1982. This is
my second time before the BZA after Mr. Carr let
the first variance approval lapse without action.
My position is in opposition to Mr. Carr"s request
for a variance unless it is conditioned, as in the
1991 request, conditioned to address my concerns
and those of my neighbor, neighbors, Roger and
Francis Gench at 22 9th Street, NE, about unwanted
development and use that will occur as a direct
consequence of this variance.

My concerns about this request remain
the same as in 1991. This is a large, very large
building that abuts six properties in the
northeast corner of Block 919, including my

property and the Gench property. It has rear
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public spaces and porches that look directly down
on my backyard. These porches are where Mr. Carr
and his apartment renters put their garbage cans
and outdoor grills and chairs, and this is -- the
rear porches are frequently used as the access
through the garage, rear garage, up the fire
escapes and into the apartments.

So this is a -- it Is a noncomplying
structure, 90 percent lot occupancy or
thereabouts. There is a short space between the
garage and the rear of the property. It"s
14.5 feet, which includes the rear porches and
fire escape and about less than six feet, or
thereabouts, of open space. This Is a one-story
garage.

I"m concerned about this variance
request because of the higher-density occupancy
and use of the building that will result as a
direct consequence of this variance. Conversion
from a two-family dwelling that is owner occupied
to a three-unit apartment building will result in

higher density occupancy and use of the building
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and its rear spaces. Increased density and use
means more noise and loss of privacy for adjacent
property owners.

A second concern is the impact on the
Block 919 in the neighborhood. Primarily, it is a
neighborhood of two-family dwellings, but we have
five apartment buildings in Block 919 already,
including the 45-unit Davnar (phonetic) on
9th street. And we also have a number of basement
apartments.

As a result, we have an impossible
parking situation, off-street parking situation,
and some of the worst congestion on Capitol Hill.
This is hard on older people, in particular, and
I1"m getting older.

A third concern is the uncertainty about
Mr. Carr®s plans and intentions and those of any
future owner with respect to development of the
property as a three-unit building. 1 saw no plans
on the conversion until Mr. Carr and I met with
the Capitol Hill Restoration Society last week.

Mr. Carr says that the conversion will entail only
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interior work, but in 1991, he expressed interest
in punching a window in his eastern party wall,
overlooking my garden, and building second-story
garage roof deck with access from the second story
landing of his rear porches and fire escapes. You
can see this in the pictures | presented to the
staff.

So this lack of clarity about intent and
the challenges of converting a first floor and
basement into a viable apartment create concern on
my part that after he obtains the variance from
the BZA, there will be follow-up requests either
as matter-of-right development or seeking relief
in the form of waivers or exceptions from DCRA or
from the Board itself, the BZA.

1"d like to emphasize to the Board that
further development of the rear of the Carr
property as a result of this variance would result
in loss of privacy and loss of light and air to
22 and 24 9th Street residences. The photos that
I have shared with you clearly point this out.

22 and 24 9th Street are surrounded on
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all three sides by large, noncomplying two- and
three-story structures. 26th 9th Street to my
immediate north is already a four- and six-unit
apartment building. Further development of a, for
example, one-story garage or porch areas of the
Carr building would completely box in 22 and

24 9th Street gardens. This results in loss of
light, air and privacy.

Notwithstanding all these three
concerns, | have told Mr. Carr 1 will support the
variance request provided it is conditioned, as in
1991, on an agreement between Mr. Carr, my
neighbor, 22 9th Street and myself, that protects
our interests from unwanted development and/or use
as a direct result of the variance.

Mr. Carr and 1 drew up an agreement in
1991 at the BAZ"s suggestion and urging, and 1
believe with some minor revisions, another
agreement can be reached acceptable to all
parties. That is my desire.

Again, Mr. Carr is a valued neighbor,

and I think it would be supported by our local
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preservation organizations, Capitol Hill
Restoration Society and our ANC. It is provided
for in Section 203.7 of your statute. So that
would be my hope and desire with regard to this
variance request. Thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Mr. Hauser. | guess just let me make some
general comments based on your remarks, then I1°11
allow Mr. Carr to cross-examine you or any Board
members to ask any questions of you.

To just clarify some points for you, one
is that any BZA approval would be conditioned upon
the plans that were submitted as part of our
record, and those plans are obviously limited and
don"t include any additional additions, even
though there may have been some, so there®s no way
for Mr. Carr to potentially add an addition at
that point iIn time in regard to this approval.
This approval would be only based on the drawings
that we have, which is our Exhibit No. 28, showing
that there®s no access to the garage or any

additional storage as to the garage.
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In addition to that, while it"s always
encouraged to have neighbors agree and support
each other and come to an agreement together, if
there®s certain issues that are beyond the scope
of the BZA, such as construction issues,
potentially putting additional windows, things
like that are beyond the scope of what we can
review. We have to simply review what"s before
us.

So I just had some questions. You had
indicated that there would be an impairment on the
light and air by boxing you in. 1Is that based on
your concern about additional development or based
on your concern just simply about this application
and having three units versus two?

MR. HAUSER: Both.

CHAIRPERSON MOLDENHAUER: Taking away --
since we can"t discuss what-ifs in regards to what
it potentially he buildings something else,
talking just about having three units versus two
units, can you elaborate on how that will affect

the light and air?
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MR. HAUSER: 1 guess 1"d say that the
variance will result in increased higher-density
occupation and use of the rear porches and open
spaces. Now, in the past -- and that would
include his garage rooftop. That has been -- that
is very -- that is immediately adjacent to the
fire escapes and the rear porches. It"s not a
stretch to see three-unit apartment building
occupants use that rooftop for, let"s say, patio
umbrellas, chairs or what have you, and
informally, without requesting permits for -- or
other things, and that would impair the light, air
and privacy of particularly my property and the
Gench property, as the garage looks right down on
their house and their rear garden.

So I1"d say it doesn"t have to be a
construction, per se, but a use can result in
impairment of light and air as well, depending on
how it is used.

CHAIRPERSON MOLDENHAUER: 1 have no
other questions. Do any Board members have any

questions?
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MR. HOOD: Yeah. Mr. Hauser, you went
back to the 1991 agreement and you"re saying there
was some stipulations which you would be in
support of this particular transition. Was that
discussed prior with Mr. Carr or are you coming to
have you and him have the discussion?

MR. HAUSER: Sir, we haven"t discussed
this variance request or any possible agreement.
In 1991, the Board itself asked us, because of
some questions about what the variance, what
development rights Mr. Carr might have as a result
of obtaining the variance, because of some
questions that you can -- that are clearly pointed
out in the transcript, the Board asked us to come
to an agreement to cover the concerns | had, and
in my view, | thought those conditions did not
prevent or take away property rights from Mr. Carr
that he would have otherwise enjoyed simply was
mainly aimed at consultation with the neighbors.

MR. HOOD: Right. Let me just interrupt
you, because I think you®ve answered. | think,

though, that from your beginning of your
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testimony, you said if he would agree to 1 believe
it’s No. 3 in the whole order, then you wouldn®t
have a problem with this. 1 think that"s what 1
distinctly heard you say, when you began your
testimony.

MR. HAUSER: Well, what 1 said, 1711
repeat what 1 said. | oppose the variance unless
it"s conditioned on an agreement that addresses
the concerns | have about the direct consequences
of granting the variance, and that direct
consequence is in terms of use of the property and
also potential development of the property. Does
that answer your question, sir?

MR. HOOD: Yeah, you answered, but I1°11
associate myself with the Chairperson, because
whatever happens will be with the plans we have in
front of us. Nothing more, nothing less. Okay.
Thank you, Madam Chair.

MR. HAUSER: Then may I make one more
point? The building is a challenge, as Mr. Carr
said, no matter what approach he takes. He is

proposing a Ffirst-floor and basement apartment
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unit. This package has serious light and air
problems, potential problems. The basement has no
windows except in the rear portion of the -- rear
portion fronting a very deep stairwell. Those are
the only windows. The first floor has front
windows and rear windows. That"s it. There are
no side windows at all, which is why in 1991, he
raised the idea of punching a window in the
eastern party wall abutting my property and
looking directly down on my garden. That was one
trigger that I found unacceptable and tried to
address in a meaningful way in an agreement with
Mr. Carr.

CHAIRPERSON MOLDENHAUER: Let me just --
right now, his drawings do not show any holes in
the exterior, and he could not take a permit or a
set of drawings to the DCRA and get a permit based
on any potential approval of this Board that had a
change and had a window. So he could not do that.
IT he put a window, he would have to come back to
this Board and ask for approval, because it would

be different than the plans that we saw.
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I live on Capitol Hill. My house has
windows in the front and windows in the back. It
happens all the time in regards to row-house
living, so he"ll just have to find a tenant that"s
acceptable with that, because right now, he cannot
do that, because that®"s not the plans that he"s
presented.

MR. HAUSER: 1 understand what you"re
saying with respect to his current proposal. 1
guess what I"m saying is that I believe once he
has the variance and performs under that variance,
I see future requests and appeals for relief and
exceptions flowing from that.

CHAIRPERSON MOLDENHAUER: And
unfortunately, while that may be a concern, we
can"t forecast the future. We can only look at
the case in front of us, and if there were any
additional changes, it"s a nonconforming
structure, he would have to come back before us.
That"s the only thing 1 can say.

That being said, 1 don"t have any other

questions. 111 ask Mr. Carr if you have any
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cross-examination for Mr. Hauser.

MR. CARR: 1 guess 1 only have one
statement.

CHAIRPERSON MOLDENHAUER: If you have a
statement, you"ll have a chance at the end to
provide closing remarks. If you have a question,
you can ask him a question.

MR. CARR: Have I ever put any temporary
patio furniture on the garage or have | partied
out there or disturbed you in 20 years?

MR. HAUSER: You"ve been a good
neighbor.

MR. CARR: Thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much. At this point in time, then, we"re going to
turn to the Office of Planning for their remarks.

MR. COCHRAN: Thank you Madam Chair.

For the record, my name is Steve Cochran from the
Office of Planning. The Office of Planning has no
objection to the application, neither recommending
for or against.

The applicant, we feel, does have a
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unique property. As everyone so far has noted, it
is exceptionally large. Its configuration
internally is unique. Because the applicant had
previously bought on ongoing church with two units
above, the applicant already had two units, one on
the second floor, one on the third floor. Those
are the units that the applicant continued to use
as flats, adding bathrooms, fixing them up,

et cetera, back in 1991, but never fully executing
the permission that the Board had given to also
put two more units into the building.

The applicant™s now proposing one fewer
unit than had previously been approved. The
problem is, the applicant would have to do
substantial reconversion of the building, because
if it stayed as a flat, absent considerable
additional work, the first floor would remain
usable only for use as accessory to one of the two
existing units above, either a home office or
something else that"s accessory. So there®s a
substantial amount of work that would be entailed.

We had asked the applicant to provide
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some information demonstrating that not only is
this a practical difficulty, it would actually
impose a hardship. The applicant hasn"t provided
that, but 3103 doesn®t require both, just one or
the other. So this is one of the reasons that we
have no objection.

With respect to substantial detriment to
the public good, the applicant®"s already providing
one more parking space than would be required for
a three-unit building. He has a two-unit garage
in the back.

And the substantial harm to the zoning
regulations, well, normally, we would be saying
let"s hold the line. 1It"s an R-4 district. The
Zoning Commission have regularly reiterated that
the R-4 i1s not intended to become an apartment
zone. But given the unusual circumstances of the
building itself and then the previous approval to
convert into four units and the potential benefit
of putting what would be an underused if not
completely unused first floor, absent permission

to convert into three units, we think that the
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zone and the neighborhood would be better served
by served by him showing that there"s a viable use
of third unit on that First floor than not.

So we have no objection. We do note
that there has been -- there were three letters of
support from the neighbors, a letter of support
from the ANC, subject to the condition of there
not being a deck on the garage, which is not
something that"s necessarily within the bounds of
this case. That concludes our testimony.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Mr. Cochran. 1 just have a couple of
questions for you. We heard testimony from
Mr. Hauser about the number of apartment buildings
in that area, that there are, in his opinion, too
many already. Did you look at that? Did you
consider potentially this would be an increase in
the already existing number of apartment buildings
in that area, to create an issue with density?

MR. COCHRAN: The only thing I looked at
was the parking, and the parking is sufficient for

the zoning regulations.
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CHAIRPERSON MOLDENHAUER: And then 1
just had another question. There was testimony
that this building is larger than a typical
building in the area. Would this, creating these
larger units, even with just three units, do you
think that would create even more density, even
though it"s not four units, but because these are
large units, they would permit a greater number of
density of individuals to live within them?

MR. COCHRAN: I*m not sure on that,
whether you would have more people living in two
floor units if the applicant had decided to put
the money into converting it into two, two-story
units, or whether you"d get more into three still
quite large units.

CHAIRPERSON MOLDENHAUER: 1 appreciate
the honesty. 1 don"t have any other questions for
Mr. Cochran. Do any other Board members? Seeing
none, thank you.

Does the applicant have any questions?
You need to speak into your microphone if you"re

going to say yes or no.

121



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. CARR: No, 1 don"t have any
questions. Thanks.

CHAIRPERSON MOLDENHAUER: Mr. Hauser, do
you have any questions for the Office of Planning?

MR. HAUSER: Merely that in 1991, I™m
fairly certain that the Department of Planning
characterized Mr. Carr®"s rear garage as a one-car
garage. We"ve talked about this before. The
garage is not a full, two-space garage, because it
overlaps with the property at No. 20 9th Street.
The two join at the alley. So have you looked at
that to satisfy yourself that that is a two-car
garage?

MR. COCHRAN: I beg your pardon. You“re
correct. Although with certain vehicles it can be
functionally used for two cars, it does not meet
the definition of two legal spaces. One space
would be required -- one legal space would be
required for up to three units, and it does have
that.

CHAIRPERSON MOLDENHAUER: So only one

space is required legally for the three units, and
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this garage satisfies that one parking space
requirement, but it could be used for two; is that
correct?

MR. COCHRAN: Not for two F-150s, but
for two reasonable city cars, yeah.

CHAIRPERSON MOLDENHAUER: Two Escalades,
yeah. Two Mini Coopers could fit in there.

MR. COCHRAN: Probably.

CHAIRPERSON MOLDENHAUER: Two smart
cars. Yes, Mr. Carr?

MR. CARR: I just want to say that I
have a station wagon and a second car in there,
and | have for ever since 1°ve been married. I"ve
had that for ten years. It"s true, it would not
fit two very large vans or very large cars, but
it"s 25-feet wide and you make do with a 16-foot
door when you have to.

CHAIRPERSON MOLDENHAUER: And 1 think
the issue is maybe not what actually could
functionally fit in there. The issue is legally
what makes a up a legal parking space, and 1 think

what Mr. Cochran and Mr. Hauser were saying is
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that legally, it"s not a legal two-car garage.

MR. CARR: Right. 1 guess the important
thing is that it meets the requirement for a
three-unit building, which is one parking place.

CHAIRPERSON MOLDENHAUER: Yes, it does.
Thank you for that clarification. |If there are no
other questions for Office of Planning, thank you
very much for your report. We"ll then turn to see
if the ANC-6A is in the audience. |If you can come
and take a seat.

MR. HOLMES: Hi. 1"m Commissioner David
Holmes. 1"m charged to represent the ANC here at
this meeting. The ANC in this case could only
proceed on the basis of what was before us, like
you, and the applicant only requested a variance.
No other request was made, or as far as we could
tell, contemplated.

To answer the concerns that Mr. Hauser
raised, the 6A has requested an amendment to have
a prohibition on the placement of a deck on top of
the unattached garage. This seemed to us to be

the principal concern of the 9th Street neighbors,
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and Mr. Carr has been willing to accept that ANC
amendment, so | ask your tolerance with respect to
that amendment.

Our ANC watches anything that comes
before BZA and zoning very closely, and we will
review any subsequent BZA request to protect the
interest of the 9th Street neighbors. Because of
the size of this building, we are concerned that
it could come back as a conversion to even more
flats. There are, as both of us stated, very
large apartment buildings on this block, and the
density of the block is already pretty far along.
So whille three may sound dense, the possibility is
that some future BZA may very easily grant, based
on precedent, five or six, which is what"s in the
one nearby, and about the same size.

With respect to the deck, in particular,
the ANC fought here successfully to prohibit a
deck on an unattached garage. We won that one
with no problem and will continue to monitor it.
So I ask for your support for that amendment.

CHAIRPERSON MOLDENHAUER: Thank you very
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much, Mr. Holmes. | also just want to note for
the record that we do have the letter, which is
our Exhibit No. 33, which indicates that at a duly
held meeting on October 14, 2010, with a quorum
present, the commission voted 7-0-0 to support the
request for the variance with the condition you
articulated, so that would be given great weight
and so would the testimony.

My only question, then, for Mr. Carr is
do you consent to that type of condition?

MR. CARR: 1"m not happy to consent to
that condition, but I am, in the interest of
appeasing, | think the ANC has done a -- has tried
to appease Mr. Hauser, as they did in 1991, and
Mr. Hauser feels very strongly about this. And I
have no plans to build a deck, so 1"m happy to
have that as a condition.

But I don"t do it without objection. I
think it"s odd that I should -- 1 mean, that there
should be conditions on what I"m asking for
interior work. That"s all 1"m asking for. But

I"m interested in getting this done, and I have no
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plans to build a deck, so 11l agree to it.

CHAIRPERSON MOLDENHAUER: So despite
your comments, you do consent?

MR. CARR: Yes.

CHAIRPERSON MOLDENHAUER: Thank you.
I"m just trying to make sure the record is clear,
and 1 appreciate that, Mr. Carr, and 1 appreciate
you providing your opinion. 1 thank Mr. Holmes
for his testimony, and then 1 will turn it back
for any closing remarks by Mr. Carr, if you have
any other closing remarks.

MR. CARR: 1 just wanted to thank
everybody for their time, and a number of the
Board members were helpful in helping me figure
out the issues that | had to address in order to
present this before everybody, and 1 wanted to
thank them. And I want to thank you for hearing
my case and 1 hope that I presented it clearly and
that you have enough facts to make a decision.

And 1 hope that Mr. Hauser is appeased
by my agreement not to build a deck on the garage.

I"m not interested in interfering with his quiet

127



10

11

12

13

14

15

16

17

18

19

20

21

22

and peacefulness in back. And this change is --
right now 1 have -- the only balconies that
overlook Mr. Hauser®s property are already
occupied. This would not change the occupancy of
any property that would overlook Mr. Hauser. It
would actually be behind a fence that is obscured.
That would be the only change in the property.
Nothing that would affect who or how many people
are looking.

Oh, and one more thing about the
density. 1 changed this building from a
six-bedroom -- from two, three unit, three-bedroom
units to right now it is a one-bedroom den on the
third floor and it"s a two-bedroom unit on the
second floor. So I"ve greatly decreased the
density of the properties. It goes with the way
that the neighborhood has been going. This is not
a -- the direction of this neighborhood is not
higher density, more little pockets in it. And 1
think that if you look at my floor plans, you"ll
see they"re generous, spacious apartments, and

that"s the way that | intend to keep it. Thank
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you.

CHAIRPERSON MOLDENHAUER: Thank you.

I*m just going to turn to Mr. Hauser and ask with
the condition that Mr. Carr agreed to, do you
change your opposition or do you still remain
opposed to the variance?

MR. HAUSER: Madam chairperson, | remain
opposed.

CHAIRPERSON MOLDENHAUER: Okay. 1 just
figure it can"t hurt to ask. Okay. Well, then,
do Board members have any questions for either of
the parties? Seeing none, then what we"re going
to do is | think that there are some additional
things that | would like to review in the record.
1"d like to think over some of the testimony
today. And what we"ll do is we"ll set this for a
decision.

Mr. Moy, iIFf you can look at the calendar
and let me know what day would be available for a
decision on this case. And while we"re doing
that, there was a quick question.

MR. HOOD: Yeah, I just have a
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statement. Mr. Hauser, Mr. Carr has made all
these concessions, and Mr. Hauser still has a
problem. 1 think your last question was did he
support i1t. For me, those stipulations, some of
those conditions are out the window now. 1"m not
sure, but I"m sure that will happen when we
deliberate. 1 believe that from what I heard,
it"s like he was making some concessions, and now
to still be opposed to it after I think he"s
adopted all your concessions that you asked, and
still be oppose to it, | don"t think that"s fair
to Mr. Carr. But we"ll deliberate on that,
obviously. We"ll deliberate on that.

I heard him say no deck. 1 heard him do
exactly everything you asked for. Unless maybe I
was in a different hearing room.

MR. HAUSER: Mr. Hood, yes. He said he
does not -- will not put a deck on there. We are
going from a two-family dwelling --

MR. HOOD: I realize that.

MR. HAUSER: -- to a three-unit

apartment in which he will not be living,
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probably.

MR. HOOD: So it"s more to it for you.

MR. HAUSER: Yes, it is. 1 have an
apartment building at 26 9th Street, six units,
right next to us. And now we have the prospect of
a three-unit apartment building. Both will be
absentee landlords, more than likely, and we"ll be
dealing with the apartment dwellers there. He has
not given me any concession on this, and that"s
why 1 still oppose it.

MR. HOOD: Okay. Gotcha. I1"m good.
Thank you, Madam Chair.

CHAIRPERSON MOLDENHAUER: I understand
your comments and we"ll definitely deliberate on
this. 1 just want to make sure that whether
Mr. Carr could live or not live in his two-unit
flat and he could potentially live or not live, we
can"t, obviously, any review that we look at, we
have to look at the property for the life of the
property, because any variance would obviously run
with the land, and it would -- when Mr. Carr sells

it to somebody else, you®re right, Mr. Carr could
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say 1"m going to live there. 1"m going to be a
live-in landlord, but he could sell it eventually
or his heirs could eventually determine that they
want to use it. So we have to look at the
property for the life of any potential impact it
has on that neighborhood. Just so that you
understand that perspective, and Mr. Carr, you
understand the perspective we"re looking at. The
issue of whether you reside there or not, we can"t
really analyze, because we have to look at this
aspect for the rest of the life of the property.

MR. HAUSER: But that is the
consequence. | mean, those are the consequences
of this -- potential consequences of this
variance, and you can"t put blinders on and ignore
what may well be the results.

CHAIRPERSON MOLDENHAUER: And 1

appreciate that. 1 don"t want this hearing
we"re kind of at the end of the hearing and now
we"re kind of going a little further. Just for
fairness, 1 want to see if Mr. Carr has any last

remarks, since we have made a couple of additional



10

11

12

13

14

15

16

17

18

19

20

21

22

comments, and then we will conclude this hearing
at that point.

MR. CARR: Thanks very much. | just
wanted to draw the Board"s attention to the
Capitol Hill Restoration Society, which 1 think is
considered very conservative in development, and
if you look at their stipulations, what they"ve
asked me to do, and 1"m happy to do, and 1 will do
with a smile on my face, is to tell Mr. Hauser and
my other neighbors when 1 apply for building
permits, when I have any plans that are different
than what 1"ve already submitted.

The Capitol Hill Restoration Society |
think is a good representative for the Capitol
Hill Historic District, and 1 believe that their
compromise -- and that was not through any protest
on my part. They came up with that themselves, to
basically say please tell your neighbors before do
you anything. And 1 think that"s totally
reasonable and 1"m happy to do that, and 1°11 do
that without any objection.

CHAIRPERSON MOLDENHAUER: 1 appreciate
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that statement, and 1 thank you for that. That
being said, 1 am now concluding this hearing.
Mr. Moy, what is a date for deliberation on this
case?

MR. MOY: Madam Chair, assuming that the
Board would rather decide this case sooner rather
than later, | think it would be more efficient to
handle this on November 2, this being the third
decision case, as opposed to putting this on the
9th, because of the other cases in the morning.

CHAIRPERSON MOLDENHAUER: That"s fine.
Mr. Hood won"t be here, but 1"m sure he"ll submit
an absentee ballot.

MR. HOOD: That"s election day. BZA
still meets on election day?

CHAIRPERSON MOLDENHAUER: We do. We do.
We have to figure out another time to vote. But
we all vote, I hope, at least those of us that
live in the District. |1 know I get my vote out.

But anyway, so November 2, we will not
hear any testimonies at that time. If you like,

you do not need to come. You can log on, if
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you"re more involved in going and voting, you can
log onto the website and watch us live on the web
to hear our deliberation on that case. Okay?
Thank you very much.

Ms. Bailey, we can call the next case.

MS. BAILEY: This is an appeal. The
number is 18114 of the Ward Five Improvement
Association, and it"s pursuant to 11 DCMR
Section 3100 and 3101, from an April 21, 2010
decision by the zoning administrator to grant
Certificate of Occupancy Nos. 1001838 and 1002471,
for a restaurant with nightclub, not a sexually
oriented business establishment, at premises
2127 Queens Chapel Road, NE, Square 4258, Lot 34,
and the property is zoned C-M-2.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Ms. Bailey. Okay. Why don"t we first go
down the row and have everybody introduce
themselves. We have a number of preliminary
matters in this case. 1 will, after we have the
introductions, 1711 outline how we"re going to

proceed in this case. So we"ll start to my right
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with the District and we"ll introduce everybody,
please.

MS. BOLLING: Good afternoon, Madam
Chair, Board members. My name is Melinda Bolling
and 1 am the general counsel for the District of
Columbia Department of Consumer Regulatory
Affairs.

MR. SURABIAN: Assistant attorney
general Jay Surabian on behalf of DCRA.

MR. LeGRANT: Good afternoon. 1™m
Matthew LeGrant. 1"m the zoning administrator
with the Department of Consumer and Regulatory
Affairs.

MS. PADOU: Good afternoon. |I1"m Abigail
Padou, appellant.

MR. PADOU: Good afternoon, Madam Chair.
My name is Don Padou. 1"m president of the Ward
Five Improvement Association.

MR. O"BRIEN: I"m Stephen O"Brien,
counsel for the Stadium Group, LLC, which is the
holder of the Certificate of Occupancy at issue in

this appeal.
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CHAIRPERSON MOLDENHAUER: Yes. First
matter of business is our application from the
intervenor. Mr. O"Brien represents the Stadium
LLC, 1 believe it is. Am | getting that correct?

MR. O"BRIEN: Stadium Group.

CHAIRPERSON MOLDENHAUER: Stadium Group,
LLC, as the intervenor, and because they®"re not
the property owner but rather because they are the
licensee and lessee, we have to review them as an
intervenor in this case. | see no issue,
obviously, why they would not be permitted as an
intervenor, and 1 will grant them, without having
any discussion on that issue, status as an
intervenor.

That being said, we have First, after
we"ve discussed that, now, we have a motion to
dismiss for lack of standing. We will hear
testimony or arguments on that issue by the
parties, and then we will hear arguments or
discussions regarding the motions in limine, but
before that -- and then we*ll go into the merits

of the case.
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While we start on the motion to dismiss
based on standing, in some of the submissions, we
have documentation and exhibits that reference ABC
and ABRA proceedings and other D.C. court
proceedings. We have found that to be not
relevant, so | do not want any parties to waste
the Board"s time in bringing those issues up or
trying to discuss those. Those are separate
proceedings not before this Board, and so we won"t
be getting into that deliberation or that
discussion.

That being said, 1 believe the initial
motion for dismissal was brought by the
intervenor, so I will let Mr. O"Brien start off
with that motion.

MR. HOOD: Madam Chair, 1 wanted to do a
disclosure --

CHAIRPERSON MOLDENHAUER: Oh, yes, 1™m
sorry.

MR. HOOD: -- previously. I"m looking
at Exhibit H. It had mentioned that -- it talked

about Chairperson Shelton. It says he said he and
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other neighborhood leaders met with Redding, who
assured them that this was bringing management who
had family ties to Ward Five.

In my other hat, 1"m the president of
the Woodridge Civic Association, and we basically
had issues and discussed about parking in
existence. We did not discuss about SOBE or
anything of that nature. So | think that I™m
inclined to stay on this case. 1 don"t think that
ever came up in previous discussions when the
Stadium Club moved into the are in which 1*m the
president, the Woodridge Civic Association. |1
feel like 1 can be very not biased at all in this
case. And 171l open it up for discussion. If
somebody wants me to be recused or removed, then
111 open 1t up for discussion.

CHAIRPERSON MOLDENHAUER: Do any parties
have any comments or discussions on that issue?

Did you pick that up? 1 don"t think the
court reporter actually picked that up.

MR. PADOU: 1I"m sorry, we do not have.

MR. SURABIAN: What was the name of the
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organization you"re a member of?

MR. HOOD: 1 am the president of the
Woodridge Civic Association in which the Stadium
Club resides.

MR. SURABIAN: And you discussed Stadium
Club before?

MR. HOOD: We discussed impacts,
parking, of that nature.

MR. SURABIAN: But you didn"t discuss
whether or not it"s an SOBE?

MR. HOOD: Did not discuss the
classification, no.

MR. SURABIAN: Okay. Thanks.

CHAIRPERSON MOLDENHAUER: That being
said, 1 find no issue. 1 believe that Mr. Hood
can review this case and there"s no issue iIn
regards to any conflict in that regard. Seeing no
other comments from any of the parties, we"ll move
forward.

As 1 said, we"ll start off with the
intervenor, Mr. O"Brien, to provide a brief.

Typically, we have a period of time for the
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general merits of the case. [1"m going to say five
minutes for arguments on this issue, unless you
think that you need longer.

MR. O"BRIEN: I need much less.

CHAIRPERSON MOLDENHAUER: Much less. 1
like that. Okay. So we"ll give you five minutes
on the clock, and hopefully you"ll take up a lot
less than that. Then we"ll provide all the other
members five minutes to articulate any opposition
or arguments in the same regard. Thank you.

MR. O"BRIEN: Thank you, Madam Chair.

We submitted in our motion that the Ward Five
Improvement Association is a mask or a shield to
try to obscure the lack of standing of the real
appellants.

CHAIRPERSON MOLDENHAUER: [I"m just going
to jump in, because 1 want to make sure. We
received a motion from the appellants in
opposition of this. Did all the parties receive
that? We just received it during our lunch break.
Did everybody else receive a copy of that? Yes?

MR. O"BRIEN: I did not. | was not in
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my office this morning. |1 was at a hearing in
another agency. But Mr. Surabian did share it
with me in the hallway before we started.

CHAIRPERSON MOLDENHAUER: I just want to
make sure -- okay. So even though you didn*"t
receive it, you have reviewed it?

MR. O"BRIEN: I"m not claiming any
prejudice from that.

CHAIRPERSON MOLDENHAUER: Okay. 1 just
wanted to make sure everybody has reviewed it, so
thank you. Please continue. 1 didn"t mean to
interrupt.

MR. O"BRIEN: We believe it"s a device
of a nonexistent group to hide the real fact,
which is that Mr. and Mrs. Padou live over a mile
and a half from the site of the Stadium Club and
have no special interest. Interest that is apart
from that of the general public.

I pointed out that it is not an
incorporated association. | saw their response
this morning. 1 saw it this afternoon, the

response of this morning, | should say. What 1°d
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like to do is cede the rest of my time on this
motion to Mr. Surabian, who has addressed the very
same issue in his prehearing argument.

CHAIRPERSON MOLDENHAUER: Thank you.
We"ll then turn to Mr. Surabian.

MR. SURABIAN: Good afternoon. 1%ve
briefed this issue in my prehearing statement.

The zoning regulations require that the party be
aggrieved, and by all accounts from what we"ve
seen is that the only members of the association,
which was created on June 11, the same day that
the appeal was filed, are the Padous. And they
both live about a mile and a half away from the
Stadium Club. So the Board would have to have a
finding of facts that their interest is somehow
specially impacted, which I don"t think given that
distance could be found.

They"ve indicated, | saw this morning in
their motion they filed, that they have other
members, but that information is supported by a
declaration by Mrs. Padou. So if those members do

exist, | don"t see why they couldn®"t have stated
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on their own that they are actual members and that
this is an actual viable organization.

So unless they“"re prepared to present
evidence today that these people exist and are
within such a proximity that they are actually
impacted by the clubs in some manner, the
organization lacks standing.

MR. O"BRIEN: Madam Chair, may 1 use
just the rest of my time to supplement what
Mr. Surabian said?

CHAIRPERSON MOLDENHAUER: Go right
ahead.

MR. O"BRIEN: Thank you. This
association purportedly was formed, as
Mr. Surabian said, the very same day as this
appeal was filed, and i1t reflects in the
submissions to the Board that it was unanimously
voted by the members. And there"s two signatures
there: Mr. Padou and Mrs. Padou. So the question
is not whether since the filing of this appeal
they"ve managed to recruit other members. The

question I submit is whether at the time of the
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filing of this appeal, the association consisted
of anyone other than Mr. and Mrs. Padou, who have
no standing as individuals. And Mr. Surabian, in
his brief to the Board, did point out that an
unincorporated association cannot have standing
that its members do not have.

Finally, 1 noted that when you asked for
introductions, Mrs. Padou introduced herself as
the appellant. Thank you.

CHAIRPERSON MOLDENHAUER: Thank you.
Mrs. Padou?

MS. PADOU: 1 have no comment. My
husband here, Mr. Padou, will be presenting our
case. I"m just here to assist.

CHAIRPERSON MOLDENHAUER: Okay. Then
Mr. Padou.

MR. PADOU: Thank you, Madam Chair.
There®"s a couple points that are worth making.
Under the statute that the Ward Five Improvement
Association was formed, it defines an association
as two or more people. So two is as good as

2,000, as far as whether it"s an association or
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not.

In our submissions to this Board that we
made this morning, we have declarations attesting
to membership of the First Christ Apostolic
Church, which is located directly behind the
Stadium Club as an abutting property owner. We
also attest to or declare two other members of the
organization, who live more or less about
1,000 feet down the street from the Stadium Club.

Mr. O"Brien is correct in his statement
that in the submissions that we made to the Board,
we stated that the membership unanimously voted to
proceed before the Board, and there®s only two
signatures on that. Those two signatures are the
president, myself, and the secretary of the
organization. 1°d point out that when the Board
receives a letter from, say, an ANC or other
organizations, those letters do not contain the
signatures of everybody who is a member of that
organization.

We did form this organization

specifically to bring this appeal before the
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Board. We did that because if we tried to do it
as individuals, it would cost us $900. It was
cheaper to form the organization than to pay the
$900.

The group of us that formed this
organization has been iIn existence starting in
early March when we learned that the Stadium Club
was opening its doors for business. 1 first
approached the church, Christ Apostolic Church,
sometime in early April. | don"t remember exactly
when. Their name might be familiar to you. They
did oppose the opening -- successfully opposed the
opening of another strip club on the other side of
them, a strip club called Club 55.

The group of people involved in trying
to stop these strip clubs is over 50 people, Madam
Chair. It includes ANC-5B, which has lodged a
protest with the ABC Board. It includes the
civic —- it"s Arboretum Civic Association.

Under D.C. Court of Appeals precedent,
in which they®"re following the Supreme Court in

Hunt v. Washington Apple Advertising Commission,
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all an association needs is one member who has
standing in their own right to bring suit as the
representative. We clearly have that with the
church. They"re an abutting property owner.

In our brief that we submitted to the
Board this morning -- and just for the record, we
did e-mail it to Mr. O"Brien earlier this
morning -- we also argue that the association has
standing in its own right, Madam Chair, under a
zone of interest theory as found by, for example,
the D.C. Court of Appeals in Brentwood Liquors v.
Alcoholic Beverage Control Board and Friends of
Tilton Park v. District of Columbia. 1 apologize,
I don"t have the citations memorized, but they are
in the brief that we submitted.

In Stadium®s brief, let"s be clear, they
don"t argue that the association is somehow a mask
or a front. The association is no more a mask for
us than Stadium Group, LLC, is a mask for the
owners of that organization. It is an entity that
you"re allowed to form under D.C. law, and it is

an entity that D.C. law says is allowed to sue,



10

11

12

13

14

15

16

17

18

19

20

21

22

and to be sued.

What the Stadium Club does argue in its
brief is that we are not an entity, and to support
this proposition, they have a certificate from the
Corporations Division of DCRA, signed by the
Superintendent of Corporations, saying that they
have no record of us. The Board should not be
surprised that the Corporations Division doesn"t
have a record of us. We"re not a corporation.
We"ve never pretended to be. Under the statute
that controls unincorporated associations, it"s
not required to file anything with the District of
Columbia.

Despite this, we tried to do so. We
approached DCRA, we approached the Recorder of
Deeds, and we approached the Office of Tax
Revenue. All this is in our brief. In each case,
they refused to let us file anything. 1 think the
response of the woman at the Recorder of Deeds was
typical. Said look, I understand why you"re
trying to do this. Other unincorporated

associations have tried to do the same thing. We
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will not accept anything that you try and file.
The council needs to change the law to authorize
us to do so.

So basically, our counter to the
argument about standing is that we have
associational standing under the supreme court"s
Hunt test, which has been unhesitatingly followed
by the D.C. Court of Appeals. And we have
standing as an association in our own right.

And 1 would point out, as we did in our
brief, that this Board has on numerous occasions
seated associations like ours, including a case
cited by Mr. O"Brien in his motion in limine
involving Capitol Hill Restoration Society, where
those associations were seated in their own right.
We may not be as old or as venerated as the CHRS
or some other civic associations in the District,
but age is not a requirement. Everybody has to
have their first case. This is ours. Thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much. 1 don"t believe that we need time for

rebuttal from either parties unless either party
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is going to request that. 1 think that 1 would
like to see iIf there"s any questions from the
Board. No questions from any Board members?
Okay. Then one moment.

What we"re going to do is take this
motion under advisement and we"re going to hear
the rest of the case, rest of the issues under the
case. So that being said, we"ll take this motion
under advisement. We"ll move forward now. We
have a motion in limine --

MR. SURABIAN: Madam Chairperson, if
you"re going to take it under advisement, can I
jJust make one-second rebuttal?

CHAIRPERSON MOLDENHAUER: One last
comment? Absolutely.

MR. SURABIAN: That what was missing in
Mr. Padou"s statement was that any evidence from a
person with authority to bind that church that
they are actually a member of the organization and
are affected in some manner.

MR. PADOU: 1"m not going to allow a

back and forth. |If the appellant wishes to
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supplement the record, we have not gotten to the
end of the hearing. That"s always something that
they can do. In the same light, the appellants
are under oath and they"re testifying as to
statements. It is our job, then, to weigh oral
statements with lacking supporting documents and
make a determination in that regard.

As 1 said, we haven"t gone through the
rest of the case. We"re going to take this issue
under advisement. |If anybody wishes to request
that they can supplement the record, that would
obviously be permitted and we can allow that at a
future time.

That being said, we now have the issues
of motion in limine that are before us in regards
to potentially limiting documentation or limiting
evidence that"s going to be presented before us.
The Board members, we"ve all reviewed these
motions and we"ve also had a chance during our
lunch recess to review the opposition submitted by
the appellant, and I think that before addressing

the actual issue in limine, 1 want to make sure
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that based on my review of the record, I want to
clarify the different issues that are before us
today on the merits, because | think that based on
potentially what the issues are, that would then
outline what limits or expansion of evidence is
permitted.

Based on my review of the appellant®s
record and request for appeal and then based on
their brief, it appears that they are appealing
two different things, in my view, on the record.
One, that they are appealing the actual ZA"s
issuance of the C of O, questioning whether the ZA
specifically erred in issuing a C of O indicating
that it was a restaurant and nightclub and not a
sexual ly-oriented business.

Second, | see a question that is being
brought up on appeal as to whether the property --
whether the Stadium Group, LLC, is operating
outside of the scope of its C of O. There"s
documentation in our Exhibit F which indicates
that Mr. Magett expresses the limit on the C of O,

and that then the appellant is questioning whether
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or not the operation is going beyond the scope of
that.

The reason why this is important for me
to outline these two separate issues of law or
issues of fact that are before us today is because
the first one, in and of itself, would, I believe,
suggest itself to granting the motion in limine.
The First one is obviously we only review that
evidence which is before the ZA at the time that
he issues the permit, the C of O. The second one,
however, is a question of whether or not the
current operation is outside the scope of the
Certificate of Occupancy. That appeal would
permit evidence as to what is currently -- how the
operation is currently taking place and whether or
not any actions that are occurring at the property
or at the restaurant and nightclub are beyond the
scope of the C of 0 that was issued.

That being said, whether I limit one or
the other, it won"t really matter, because on the
second issue that"s before us, that evidence would

be permitted, but obviously, when we deliberate,
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we will, when determining both separate issues
before us, we will not consider evidence regarding
operation for determining whether or not the ZA
first erred on issuing the C of O.

Now, that being said, I will open it up
for any comments based on my comments.

MR. O"BRIEN: Madam Chair, we do not
agree that there are two issues before the Board.
We believe only the first issue is before the
Board. If there is a belief on the part of any
member of the public or any regulatory agency,
that the applicant -- 1"m sorry, the holder of the
C of O is operating beyond the bounds permitted by
the C of 0, that is an enforcement issue, and that
is to be brought to the attention of the zoning
authorities with a request for enforcement.

And if the zoning administrator were to
move to revoke the C of O based on such
allegations, we would be back here on that issue.
But I respectfully submit that is not before the
Board today. What is before the Board is whether

based on the information available to him on
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April 21, the zoning administrator made a correct
decision as a matter of law.

CHAIRPERSON MOLDENHAUER: Okay. 1711
turn to the District and then at the end 1711 turn
to the appellant.

MR. SURABIAN: 1 agree. 1 think it"s
one issue. The e-mail from Nick Magett,
Attachment F to the October 12 filing from the
appellant, | see that as he"s reiterating the
prior decision that in response to a -- 1 think a
complaint that Mr. Padou made to DCRA that
basically, it shouldn®"t have been -- the C of O
should have not been approved because it"s an
SOBE, and I think Mr. Magett is reiterating that
he believes that it"s not an SOBE and that that
activity is within their scope, that he"s just
reiterating the prior approval.

I don"t think any information regarding
the other activity going on in the club was before
Mr. Magett when he wrote that e-mail, and those
affidavits that are at issue in the motion in

limine are from June 16, so they were not in front
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of Mr. Magett at that point. Thank you.

CHAIRPERSON MOLDENHAUER: Thank you very
much, Mr. Surabian. Mr. Padou?

MR. PADOU: Thank you, Madam Chair. A
couple of points. First, Mr. O"Brien -- well,
first of all, we, of course, disagree with
Mr. O"Brien and Mr. Surabian. We think both
issues are before the Board. We did file a
complaint. We said hey, look, this club is
operating as a sexually-oriented business. What
are you going to do about it? But even if
Mr. O"Brien and Mr. Surabian are correct, that
there®s only the first issue before this Board,
the motion in limine should still be denied.

Mr. O"Brien just said that these
affidavits were not before the zoning
administrator on April 21. Fair enough. The
affidavits cover activity or occurrences on
June 16. June 16 is before June 22, the day the
permanent certificate was issued. Both
certificates are being appealed by us. They"re in

the Board"s notice they publish in DCR. When
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Ms. Bailey called this case, she read both
certificate numbers.

I think that with all due respect, Madam
Chair, the Board is granting too much power to the
zoning administrator in saying that the Board is
only going to consider the information that the
zoning administrator considered. That allows the
zoning administrator to control the outcome of the
Board®s review, and the D.C. Court of Appeals has
repeatedly, and with some exasperation, stressed
that the final interpreter of zoning regulations
is this Board, not the zoning administrator.

One of the more recent cases that
illustrated this point was Bantam v. the Board of
Zoning Adjustment. You might remember this was a
prison that tried to open in pretty much the same
neighborhood as Stadium Club, same ANC, 5B. The
people trying to open the prison tried to claim
that they had reasonably relied upon comments made
by the zoning administrator at that time. The
Court of Appeals said no, you couldn®t reasonably

rely on those comments, because the zoning
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administrator is not the interpreter of zoning
laws in the District of Columbia. That is the job
of the Board.

This Board can®t do that job if it
limits itself to only reviewing what the zoning
administrator considered. It gives too much power
to the zoning administrator if he can control the
outcome by just refusing to consider materials.

And that"s kind of what"s happened here,
Madam Chair. The affidavits concern events that
happened on June 16. | don"t think anyone is
going to argue that the events that occurred on
June 16, when Ben Petok, Marshall Criswell and Joe
Carlia (phonetic) visited the strip club are any
different than what would have they have seen on
other nights. If the Stadium Club wants to make
that argument, they can bring in people and try
and say that June 16 was a special event, but even
if it wasn"t, the zoning administrator was legally
required to investigate.

Under 12A DCMR, 110.5, 1 believe, Madam

Chair, when a Certificate of Occupancy is
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requested or applied for that requests a change in
use, the zoning administrator is required to
investigate. The previous use of this building
was a warehouse. You can look at the various
applications for Certificate of Occupancy. They
all say that.

The zoning administrator was required to
look into this matter before granting the
certificate. He had a reason to believe that
there was nude dancing going on at the club. He
should have checked. He was required to check.
The affidavits are evidence about what he would
have found if he had checked. The fact that he
didn"t check is one of the errors we"re alleging
contributed to the issuance of the Certificate of
Occupancy .

CHAIRPERSON MOLDENHAUER: Thank you. 1
think what I"m going to do is we"re going to take
a quick ten-minute recess -- we may be out a
little sooner than that, so don"t wander off --
discuss this issue, and we"ll be right back.

Thank you.
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(Short recess taken.)

CHAIRPERSON MOLDENHAUER: Thank you very
much for bearing with us. What we have done is
we"ve discussed the issues before us in regards to
what issues are going to be discussed today,
first, and then how that affects potential motions
in limine.

Based on the arguments that we heard and
reviewing our authority, the second issue that I
previously articulated, we will not be considering
based on issues of enforcement and that we"d have
no remedy in regards to enforcement. That"s
something that the ZA and DCRA specifically have.

The second aspect now is in regards to
the first issue, whether or not the ZA erred in
issuing the C of O and whether or not that would
open up the door for evidence regarding the
operation. We have discussed that and we believe
that based on the temporary C of O and then the
period of time for the permanent C of 0, that
because of that gap and because the establishment

was in operation during that period of time, we
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will permit in evidence regarding the operation
and whether or not it was reasonable for the ZA to
review that or whether or not the ZA erred in
reviewing or not reviewing the operation of the
facility.

That being said, we will start off with
the appellant®s testimony, and 1 am going ask the
appellant how many withesses you have.

MR. PADOU: 1 believe there are two that
are here today. Maybe someone will show late, so
maybe a little more, but 1 think two right now,
Madam Chair.

CHAIRPERSON MOLDENHAUER: 1Is that
yourself and your wife or are there two other?

MR. PADOU: No, I"m not testifying,
Madam Chair. I plan on calling -- actually, I
guess | should say three witnesses. Mr. Forney,
the owner of Stadium Club, Ben Petok and the
zoning administrator.

CHAIRPERSON MOLDENHAUER: I"m sorry, who
was your second individual?

MR. PADOU: His name is Ben Petok.
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CHAIRPERSON MOLDENHAUER: Okay. Well,
then, Mr. Padou, please begin. If we can get time
on the clock, 1"d appreciate that as well.

MR. PADOU: Whenever you“re ready, Madam
Chair.

CHAIRPERSON MOLDENHAUER: Okay. You can
begin, please.

MR. PADOU: Thank you, Madam Chair.

This case arises from a mistake. The zoning
administrator mistakenly granted a non
sexually-oriented business to a strip club. |
think, Madam Chair, if you were to go on the
street and ask 100 people is a strip club a
sexually-oriented business, 99 of them would say
yes. The last person would say it depends.
Clearly, the last person is a zoning lawyer and
knows that the definition of a strip club is in
11 DCMR 199.1.

As the District pointed out iIn its
prehearing statement and brief, 199.1 contains two
elements to make up the definition. The first is

that certain parts of the human body, such as
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nipples, genitals and buttocks, need to be naked.
The second element is there needs to be certain
specified activities such as fondling,
masturbation, intercourse, simulated sex or other
activity whose primary purpose is to create sexual
arousal. We"re going to present to the Board
evidence that both these elements are met.

We"re going to ask Mr. Forney, one of
the owners of Stadium Club, to take the stand and
testify about what goes on inside his club. We"re
going to ask Mr. Petok to take the stand and
testify about what he saw going on inside the
club.

We"re also going to offer testimony,
Madam Chair, that the -- or evidence, rather, that
before the Stadium Club was a strip club, it was a
warehouse, and as we discussed a few minutes ago,
when a Certificate of Occupancy is applied for
that entails a change in use, the zoning
administrator is required to investigate that new
use.

We"re going to present evidence to the
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Board that no investigation took place. That
evidence is going to consist of the actual
Certificates of Occupancy applications, which are
completely blank as far as investigation. The
certificates also indicate that the certificates
were granted the same day they were applied for.
From that, we think the Board can infer that the
zoning administrator did not have time to conduct
an investigation.

That concludes my opening statement.
I"m ready to call my Ffirst witness whenever the
Board wishes.

CHAIRPERSON MOLDENHAUER: Please go
ahead.

MR. PADOU: We"d like to call Mr. Forney
to the stand, please. He was here a minute ago.

MR. O"BRIEN: 1"ve not seen him. 1"ve
not seen him here all day.

MR. PADOU: Oh, 1 apologize. We"d like
to call Mr. Redding to the stand, then.

CHAIRPERSON MOLDENHAUER: Mr. Redding, 1

don"t remember. Did you stand to take the oath



10

11

12

13

14

15

16

17

18

19

20

21

22

166

earlier?

MR. REDDING: I did not.

CHAIRPERSON MOLDENHAUER: You did not.
Okay. Can you then stand and Ms. Bailey -- and if
there®s anybody else in the audience who may be
testifying who did not take the oath earlier,
please stand as well.

MR. O"BRIEN: There®s one other witness
who"s stepped out of the room.

CHAIRPERSON MOLDENHAUER: Okay. We®Il
call them at the time. | was trying to be more
efficient. Please go ahead.

MR. REDDING: (Inaudible.)

CHAIRPERSON MOLDENHAUER: We"re not on
the record, so if you can just -- that"s fine.
Thank you very much.

MS. BAILEY: Do you solemnly swear or
affirm that the testimony that you"ll be giving
today will be the truth, the whole truth and
nothing but the truth?

MR. REDDING: 1 do.

CHAIRPERSON MOLDENHAUER: Thank you very
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much.

MR. O"BRIEN: Where do you want the
witness to sit?

CHAIRPERSON MOLDENHAUER: He can sit
right next to you either on your right or left.

It doesn™"t matter. As long as he has a

microphone. You may need to share your microphone

with him now. Thank you.
JAMES TRUIT REDDING
a witness herein, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. PADOU:
Q. Mr. Redding, could you state your full
name for the record, please.
A James Truit Redding.
Q. I think you just said you are the
majority owner of Stadium Club?
A. That is correct.
Q. Who is the other owner or other owners?

MR. O"BRIEN: Objection. Relevance.
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CHAIRPERSON MOLDENHAUER: If there"s --
we"re pretty much just going to be cross-examining
this one witness, or questioning this one witnhess,
so we don"t really need to get into exactly who
the owners are. We®"ll just continue on, please.

MR. PADOU: Okay.

Q- When did the club open for operation?

A April 22.

Q- Of what year?

A Of 2010.

Q. What was the building before it was the
Stadium Club?

A. A warehouse.

MR. O"BRIEN: Objection. Relevance.

CHAIRPERSON MOLDENHAUER: I believe that
potentially, the appellant has already testified
as to why maybe a warehouse would be relevant in
any changes there in the use as to his case, so |
think that that would be permitted. Thank you.

Q. Mr. Redding, how long did it take you to
open the club? How much preparation did you do

before opening the club?
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A Approximately almost a year and a half.

Q. Did that involve the expenditure of
significant amounts of money?

A Not ordinary for getting things prepared
for a new development in the District.

Q. About how much money did you spend to
open the club?

MR. O"BRIEN: Madam Chair, 1*m not
trying to be obstructionist by constantly
objecting, but the issue as defined after the --

CHAIRPERSON MOLDENHAUER: Just make sure
that you"re on the mike.

MR. O"BRIEN: The issue as defined as
after the Board came back from executive session
was whether the zoning administrator made a
mistake in issuing the Certificate of Occupancy.
How much money was spent or not spent is utterly
irrelevant.

CHAIRPERSON MOLDENHAUER: I agree with
you. 1 think that --

MR. PADOU: Madam Chair, if 1 might

respond.
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CHAIRPERSON MOLDENHAUER: Mr. Padou, |
think that the issue is what type of changes
occurred, if those changes were potentially in
architectural plans so that the ZA had to review
that. That can be there, but in regards to how
much money was exchanged in regards to potentially
renovating a facility, it has nothing to do with
what the ZA was looking at in regards to the use.

MR. PADOU: With all due respect, Madam
Chair, 1 think it is relevant for two reasons.
One, it goes to credibility. The owners of
Stadium Club have already testified before other
bodies that they spent $8 million renovating this
club. It goes to credibility because it shows the
stake that Mr. Redding has in this outcome, which
may or may not affect his testimony.

Second, 1 was attempting to use the
amount of money as a surrogate for the extent of
the renovations of the club. IT the chair likes,
I can go through each of the renovations.

CHAIRPERSON MOLDENHAUER: You can go

through the renovations as to their relevance as



10

11

12

13

14

15

16

17

18

19

20

21

22

171

to what the ZA should have potentially looked at
to either determine that this is a SOBE or not a
SOBE and in regards to potentially creating any
bias as to whether or not Mr. Redding is telling
the truth or not telling the truth, right now he
is your witness, and so if you would want to
discredit him as an adverse witness later on,
that"s something that you can do, but currently,
it"s not relevant as to his testimony right now.

MR. PADOU: Well, Madam Chair, you
actually --

CHAIRPERSON MOLDENHAUER: That"s
decided, so why don"t we move forward in the
questioning.

MR. PADOU: If 1 might make a proffer to
the Chair, you just mentioned adverse witness. |1
was planning on asking the Board to allow me to
question Mr. Redding as an adverse witness.

CHAIRPERSON MOLDENHAUER: I would assume
he is, yes, so we don"t need to -- we"ll stipulate
that he is an adverse witness.

MR. PADOU: All 1 was asking about the
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money was to establish that he had skin in the
game so that 1 could get a ruling that he was an
adverse witness. |If I"ve got the ruling, I don"t
need to worry about iIt.

BY MR. PADOU:

Q. So as part of your renovations,

Mr. Redding, you built three dancing stages a
little bit behind the bar of the Stadium Club; is
that correct?

A That"s correct.

Q. Your club also includes a series of
small rooms down a hallway behind the bar in which
clients can get private dances?

A. That"s correct.

Q. The women who perform at your club

perform in the nude?

A That"s correct.

Q. You have a set of rules governing the
dancers® conduct in your club; is that correct?

Al That"s correct.

Q- Those rules contain a provision limiting

the amount of floor work that dancers can engage
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MR. O"BRIEN: Objection.

CHAIRPERSON MOLDENHAUER: Mr. O"Brien,
can you pull that mike right there closer so that
you don"t need to keep sharing whenever you want
to make a quick objection, we can make sure it"s
on the record. Thank you.

MR. O"BRIEN: I was objecting because 1
don®t understand --

MR. PADOU: 1 can ask Mr. Redding --

CHAIRPERSON MOLDENHAUER: Mr. O"Brien, |1
don*t believe that second microphone is on right
now .

MR. O"BRIEN: How about now? Thanks.

CHAIRPERSON MOLDENHAUER: Can you repeat
that, because 1 don"t believe the court
reporter --

MR. O"BRIEN: Sure. 1 was objecting
because 1 don"t know what floor work is.

CHAIRPERSON MOLDENHAUER: Okay.

BY MR. PADOU:

Q. Mr. Redding, could you explain floor
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work, please?

A. There is no definition of floor work.
IT you could explain to me what you mean by floor
work.

Q.- I will rephrase the question. You have
a rule in your rules governing dancers® conduct
that refers to floor work; is that correct?

A We do not let our dancers lay on the
floor and dance on the floor.

Q. So now perhaps you can explain what
floor work is.

A We do not let our dancers lay on the
floor and dance on the floor.

Q. Is that what your rule provides?

Al That"s what our -- that"s not a written
rule. That is a rule that we tell all the ladies
when they come to work for us, that they will not
be able to lay on the floor and dance nude.

CHAIRPERSON MOLDENHAUER: 1"m going
to —-- 1"m confused, to be honest. |1 don"t know
what you mean by lay on the floor. Do you mean

lay on the floor down by where people are sitting
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and having drinks or do you mean lay on the
stadium floor? 1°m sorry.

MR. REDDING: I will explain, Madam. 1In
a -- the law in the District of Columbia says that
any table can be a nude dancing table as long as
the patrons are within three feet. They are not
allowed to touch, and each table must be 18 inches
high. So every table was built and designed in
our club to be 18 inches high, and we have enough
security on the premises where no lady can be
touched. They"re within three feet and they“re
allowed to do a nude dance. Floor work would mean
if they were to lay on that table and then turn
around and do all these maneuvers on the table.

We do not allow that in the club.

CHAIRPERSON MOLDENHAUER: Thank you for
the clarification. 1 think that"s helpful for the
Board members.

BY MR. PADOU:
Q. 1"d like to reposit my question. Your
written rules say that you limit floor work to

short periods of time; is that correct?
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A No.

MR. PADOU: Madam Chair, may 1 hand a
document to the witness, please?

CHAIRPERSON MOLDENHAUER: Yes. Make
sure you show it to his attorney First.

MR. PADOU: Certainly will. If you"ll
give it to Mr. O"Brien first.

CHAIRPERSON MOLDENHAUER: Once you
finish reviewing that, if this is going to be used
as a document in evidence, you can please then
also provide Ms. Bailey with a copy so the Board
can have a copy.-

MR. PADOU: Absolutely, Ms. Chairman.

CHAIRPERSON MOLDENHAUER: And obviously
Mr. Surabian a copy as well.

MR. SURABIAN: 1 don"t believe the
District has a copy.

MR. O"BRIEN: There is a three-page
document. 1"m looking through it to find out what
he"s talking about.

CHAIRPERSON MOLDENHAUER: You can take

your time and review.
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MR. PADOU: If you like, we can point to
the rule that we"re referring to.

MS. PADOU: It"s right here
(indicating).

MR. REDDING: That"s what 1 said.
BY MR. PADOU:

Q- Mr. Redding, could you read the rule,
please.

Al 111 read the rule and then I*1l1 explain
the rule. The rule says -- let me get to it. It
says, ""No floor work on tables. You will be
fined. This means that the bottom of both your
feet must be flat on table at all times.” Then it
gives you the amounts you"ll be fined if you do
that.

The next one says, "Floor work on stage
must be quick, no longer than five seconds at a
time.” And we will explain why. First of all,
there"s no law against floor work in D.C.
whatsoever at all. We want our place to be classy
and so that people see that --

MR. PADOU: Madam Chair, this is on my
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time. |If he needs to explain, he can do it on
cross-exam.
CHAIRPERSON MOLDENHAUER: 1 believe that

you asked him a question, you presented him with a

document --

MR. PADOU: I asked him to read the
rule.

CHAIRPERSON MOLDENHAUER: And he is
providing his statement. It was not --

MR. HOOD: Madam Chair, can 1 just
interrupt? Whose rule is it? |Is it the Stadium
rule or the District of Columbia®s rules?

Mr. Padou, whose rule is it?

MR. PADOU: Those are the Stadium Club®s
rules.

MR. HOOD: Stadium Club. So those are
your rules?

MR. REDDING: Yes, sir.

MR. HOOD: Thank you.

MR. REDDING: May 1 --

CHAIRPERSON MOLDENHAUER: If you want,

pause the time clock and I will ask you the
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question to explain what that means. Thank you.

MR. REDDING: We make a list of rules
for all the dancers when they come to work, and
it"s a three-page document and they must sign and
release that if these things happen, they could be
reprimanded any which way the rules say.

But the reason why, the next sentence,
we don"t want any floor work in the club, because
we want to have a classy establishment. That"s
why we have five-star dining and everything else
with the restaurant in the club. The reason being
is when a young lady climbs the pole, which is
classy, and they swirl around, when they come back
down, they will hit the floor and do a split or to
show that they -- almost like ballerinas, and then
they must come right back up. That"s the reason
why that"s put in there you must be off the floor
in five seconds.

CHAIRPERSON MOLDENHAUER: Okay. Can we
please provide a copy of this to Ms. Bailey for
the Board"s review. Mr. Padou, you can continue

on with your questioning.
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MR. PADOU: Certainly. 1711 provide a
copy right now, if 1 might.
BY MR. PADOU:

Q- Mr. Redding, do the dancers at your
club --

MR. O"BRIEN: Madam Chair, should the
clock be restarted?
BY MR. PADOU:

Q- Mr. Redding, do the dancers at your club
occasionally bend over to expose either their anus
or their vagina to customers?

A Not in a way where they would be bending
over to actually just do that. There are
maneuvers when women are dancing where 1m
assuming they"re bent over, and not to show
themselves, but dance moves. So I mean, I don"t
understand the extent of the question. They"re
jJust bending over to show for 30 seconds or
40 seconds, no.

Q. Do --

MR. O"BRIEN: Madam Chair, 1 have a

continuing objection. The issue as defined by the
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Board is what -- is whether the zoning
administrator made an error of law. There"s no
evidence or predicate here showing that any
information has been presented to the zoning
administrator.

CHAIRPERSON MOLDENHAUER: 1 believe
we"ve already addressed that in regards to the
prior ruling on the motion in limine. We stated
that evidence of the operation will be admissible,
and this questioning is going to the operation and
how the performers are operating. Because there
was a period of time in which the ZA between the
temporary C of O and the permanent C of O where
the facility was in operation where he could have
potentially -- and that will be an argument
legally, not factually, as to whether he should
have reasonably gone to visit the establishment
and seen or not seen what acts were occurring in
regards to the appellant™s arguments.

So | think that there are factual things
that are coming out right now in the hearing and

that there are legal arguments to those effects.
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As to the weight those were given, that will
obviously be part of your arguments and part of
the District"s arguments.

But that being said, 1°ve already
indicated that these are going to be permitted and
we" 1l continue with permitting how the
establishment is operated, because It does go to a
question of the acts and the portions of the body
which are required to be revealed in order for us
to determine what is and what is not a SOBE.

MR. O"BRIEN: Thank you.

CHAIRPERSON MOLDENHAUER: Thank you.

BY MR. PADOU:
Q. Mr. Redding, do the dancers at your club

occasionally fondle and touch themselves while

performing?
A. No.
Q. Do the dancers provide private dances in

the rooms behind the bars?
A. Yes.
Q- How do you know what they do in those

private rooms?
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A We have cameras in all the private
rooms, and they are not -- when you say they“re
private rooms, the District of Columbia allows you
not to have any closed-door private rooms. All
these rooms have a three-foot by seven-foot cased
opening where they"re open at all times. We have
two security guards that walk the rooms every
three minutes if anybody"s in the rooms. And just
to let the Board know, since we"ve opened up --

MS. PADOU: Madam Chair, again, this is
on my time. Mr. Redding is free to talk about all
the stuff on cross that he wants. His lawyer can
call him on direct and he can talk about this
stuff.

CHAIRPERSON MOLDENHAUER: If you"re not
going to ask a specific yes or no question, you
didn"t. You asked about the rooms. He was
providing information.

MR. PADOU: Madam Chair, I did ask a
specific. | asked him how he knew. He answered
it. He said they have security cameras. The rest

of this has nothing to do with what question I
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asked.

CHAIRPERSON MOLDENHAUER: I think he was
also indicating that he knows that because the
security personnel walk the rooms, and so that was
his testimony, and that -- 1"m going to permit him
to continue on.

I will be more cautious as to the
question and the exact answer, and 1"11 ask you to
make sure that you listen to the question and only
answer the question that"s being answered. Thank
you.

MR. REDDING: Yes, ma"am. Again, D.C.
has laws where you cannot have any private rooms
closed in, so the rooms are open for anybody to
walk back and see the client and the dancer in the
room at any given time, and again, they must be
three feet away where they cannot be touched.

BY MR. PADOU:

Q. Mr. Redding, you just talked about
rooms. 1"d like to change the topic for just a
little bit. Do you recall testifying before the

ABC Board in preparation for getting your license?
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A

Q-

Yes, 1 do.

Do you remember testifying to that board

about bedrooms in your establishment?

A.
Q.
remember?
A.
I said to
two and a
Q.
existence
A.

facility.

MR. O"BRIEN: About bedrooms?
MR. PADOU: Yes, bedrooms.
No.

You didn"t testify or you don"t

I testified and 1 remember exactly what
the ABC Board. We were only there for
half minutes before we were approved.
So do you remember testifying about the
of bedrooms in your facility?

We never testified about bedrooms in the

MR. PADOU: If you"ll bear with me one

second, Madam Chair. If I might hand a document

to the witness, please. |If the record will

reflect,

I1*m showing it to Mr. O"Brien first.
MR. REDDING: May 1 respond, Your Honor?

MR. O"BRIEN: He"s looked at a

transcript.
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MR. REDDING: 1It"s a typo. 1It"s a typo
on the transcript. It says -- can | read this to
you? It says --

MR. PADOU: Madam Chair, I mean, this is
my withess. Again --

CHAIRPERSON MOLDENHAUER: 1 believe that
he showed you the document. He hasn"t yet asked
you a question about the document, so you can"t
respond at this point in time because there"s been
no question.

MR. REDDING: Okay.

CHAIRPERSON MOLDENHAUER: So if
Mr. Padou has a question, you can then answer that
question.

MR. REDDING: Okay.

MR. SURABIAN: Can Mr. Padou indicate
what document he"s showing the withess?

MR. PADOU: Yes, I"m sorry. 1"m showing
the witness a transcript from his appearance
before the ABC Board in May 2009. 1 can"t
remember the exact date, but it is on the

transcript.
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MR. O"BRIEN: It says May 20.

MR. PADOU: May 20. Thank you very
much, Mr. O"Brien.

MR. SURABIAN: Did you bring copies for
the District?

MR. PADOU: 1 only brought one copy.
It"s a quite long document.

CHAIRPERSON MOLDENHAUER: Mr. O"Brien
will share it with you after the question is
completed so you can have time to review it.

MR. SURABIAN: Okay.

BY MR. PADOU:

Q. Have you had a chance to review the page
that I indicated, Mr. Redding?

A Excuse me?

Q- Have you had a chance to review the page
that I have indicated?

A. I read the paragraph.

Q. And in that paragraph, doesn"t it
indicate that you said there were bedrooms in the
facility? It"s a yes or no question, Mr. Redding.

A No, it does not say that.
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MR. O"BRIEN: And that"s an improper
instruction by counsel.

CHAIRPERSON MOLDENHAUER: Obviously, on
cross-examination or on redirect, you can

challenge whether it"s an accurate statement, but

I think that there®"s questions -- iIf it says it,
it says it. 1 think that"s the question.
MR. O"BRIEN: What I was -- 1 should

have said objection first. What I was complaining
about was him instructing Mr. Redding it"s a yes
or no question. Some questions are yes, some
questions are no, and some questions can"t be
fairly answered that way.

CHAIRPERSON MOLDENHAUER: Well, 1 think
that plenty of attorneys have asked "I would like
you to answer yes or no to the following
question,™ and if there is | can"t answer that in
the yes or no, that can always be an answer.
However, typically, yes or no questions are
permitted, and we are going to allow them in order
for time efficiently on our behalf, because you

will have an opportunity to call Mr. Redding or
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whoever else you would like to call in your case
in chief. So for our efficiency, 1 will permit
that, and if Mr. Redding is unable to answer in a
yes or no fashion, he can answer honestly.
However, I will permit yes or no questions.

That being said, let"s go back to --
we" 1l have the question re-asked. Or we don"t
need to have the question re-asked if Mr. Redding
can simply answer the question as to whether the
document illustrates that he says those words.

MR. O"BRIEN: I believe the question was
does the transcript have the word "bedroom"™ in it.

CHAIRPERSON MOLDENHAUER: Then if
Mr. Redding can answer that question, then we can
move on.

MR. O®BRIEN: Does the transcript have
the word "bedroom™ in it?

MR. REDDING: Bedroom? No. Bedrooms,
yes.

BY MR. PADOU:
Q- And the transcript indicates that you

were the one that said there were bedrooms in the
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facility in response to a question from
Mr. Gandhi, one of the members of the ABC Board;

is that correct?

A No. It"s a typo. | did not ever say
bedrooms.
Q. I1"m asking what the transcript says

Mr. Redding. Does the transcript indicate that
you said bedrooms iIn response -- not just the word
bedrooms --

MR. O"BRIEN: That"s been asked and
answered. The transcript says "bedrooms."

MR. PADOU: 1"m trying to establish that
the transcript says Mr. Redding said that there
were bedrooms in the facility in response to a
question from Mr. Gandhi.

CHAIRPERSON MOLDENHAUER: I believe that
that has been -- 1"m very clear. | understand
right now, I think the other Board members do,
too, that at the ABC Board, there was a transcript
in which Mr. Redding identified that there was
bedrooms at the facility. 1"m clear with it. 1

don"t need to see the transcript. That can be
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explained later.

MR. PADOU: Fine, Madam Chair.

CHAIRPERSON MOLDENHAUER: Let"s continue
on.

MR. PADOU: Fine. Madam Chair, 1 have
no further questions for this witness at this
time.

CHAIRPERSON MOLDENHAUER: Okay. We will
now permit cross-examination. Mr. O"Brien, you
can start off with any cross-examination.

MR. O"BRIEN: Thank you.

CROSS-EXAMINATION
BY MR. O"BRIEN:

Q. Mr. Redding, you acknowledged that the
transcript quotes you as saying there were
bedrooms on the premises. My question is, did you
say at the ABC Board that there were bedrooms at

the premises?

A. No, never.
Q- Are there any bedrooms on the premises?
A. No.
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Q. Have there ever been any bedrooms on the
premises?
A. No.

MR. O®BRIEN: Those are my questions.
Thank you.
CHAIRPERSON MOLDENHAUER: Thank you.
Mr. Surabian, any cross-examination?
MR. SURABIAN: Thank you.
CROSS-EXAMINATION
BY MR. SURABIAN:
Q. I"m just taking a quick look at your
rules. Do you permit any type of -- iIs there any
permitted contact between the patrons and the

dancers, physical contact?

A. No.

Q. Do you allow lap dances?

A. No.

Q. Do you allow the girls, the dancers to

touch each other?
A. No.

Q. Have your rules changed from the day you
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opened until when you got your final C of 0?

A No.

Q. And the rules you have in place now, are
those the same rules that were in place when you
opened?

A. Yes, sir.

MR. SURABIAN: Okay. Thank you.
MR. PADOU: 1 have one question on
redirect, Madam Chair.
CHAIRPERSON MOLDENHAUER: Sure. Go
right ahead.
REDIRECT EXAMINATION
BY MR. PADOU:

Q. Mr. Redding, you just testified that you
do not allow lap dancing at the -- at your club;
is that correct?

A. That is correct.

Q. Isn*"t it true that as late as the First
week In August, your website advertised that you
did have lap dancing?

A. Not that I"m aware of.
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MR. PADOU: Thank you. I have no
further questions.

CHAIRPERSON MOLDENHAUER: Mr. Redding, 1
have some questions for you. It seems to me that
if you put in fines for certain things, it means
that things are actually happening. You wouldn®t
have a fine 1If you didn"t know it was going to
happen, and you actually indicate fine for --
let"s see, you"re touching another dancer while
they"re doing a shared top. For the first time is
$50, and then you have for the second time and
third time. So I"m assuming that you wouldn®t
have first, second or third offenses if these
things didn"t happen; is that correct?

MR. REDDING: Well, that would be
correct, but the reason why you have the fines is
one thing about dancers are worried about is the
money in their pocket. So if you put in there
that they"re going to be fined on the sheet, then
99 percent of the time it will not happen in a
club.

I"m not going to say -- we very rarely
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let double dancing happen where you have two girls
on stage at one time, so most of the time girls
are on the stage by themselves. There"s really no
other touching.

CHAIRPERSON MOLDENHAUER: I was just
using that as an example in general.

MR. REDDING: You use the money against
the ladies to make sure that they keep in line.

CHAIRPERSON MOLDENHAUER: Okay. But
then would it be accurate to say that at times,
these things do happen? That you can"t control
what someone®s doing?

MR. REDDING: We can control the girls
that work for us. Sometimes it"s hard to control
the customers. That"s why you have the security
for them if they go out and try to touch, but no,
we control the girls. So 99 percent know. Do we
miss something? We could, yes. 1"m going to not
say that we catch everything.

CHAIRPERSON MOLDENHAUER: Okay. Let me
ask you another question. It says on this one, it

says on the second page, no playing with and/or
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touching yourself inappropriately. First time is
a $100 fine, second time is suspension and third
time is termination. How long have you been
operating right now?

MR. REDDING: Six months.

CHAIRPERSON MOLDENHAUER: So in the
current six-month period, how many -- or have you
ever suspended any of your girls or performers for
something like that or for any other of these
offenses?

MR. REDDING: I would say, to be honest,
Your Honor, we probably suspended in six months
maybe three women out of a total of maybe 150 to
200 that have worked for us. Because you have on
an average 25 to 35 women a night, and they come
in for all different areas, so you®"re all the time
telling the ladies each night what the rules are,
what happens, because there®s so many different
women that come in from different states, that
come into work here, because we are a very
well-known club throughout the east coast. So you

do have that. So it"s -- we stay on top of it, |
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would say better than any of the other ten strip
clubs the District that 1"ve been to.

CHAIRPERSON MOLDENHAUER: And if you"ve
suspended three women, have you terminated any
women?

MR. REDDING: We usually typically
suspend them for two weeks where they can"t work
and then they come back. If it would ever happen
again, they"d be terminated 100 percent. We have
yet not had to terminate any women that worked at
the establishment. We"re very strict on what we
do, and one of the main reasons, Your Honor, is we
have a five-star restaurant that"s right in the
club. So you can"t have people eating the best
food in D.C. and having things like this happen.

And to reiterate about these back rooms,
we"ve only sold maybe 30 of them in six months.

So how many lap dances can you have in a back
room? | mean, they just don"t spend $300 for half
an hour in these back rooms, and that"s also on
the list and on the sheet. So basically,

everything happens either in the restaurant or in
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the club, where it"s open, and we have an average
of 15 security men that work a night. We have a
fenced in -- our place looks like a country club
compared to the rest of the clubs in the area.

CHAIRPERSON MOLDENHAUER: 1 don"t care
about any of the other establishments. [I"m just
concerned about the issues before this Board
today.

You brought up a point, and 1 had a
question. The private rooms -- this is going to
be kind of going back at some point to the ZA. On

your initial building plans, how were those

depicted?

MR. REDDING: Exactly the way they were
built.

CHAIRPERSON MOLDENHAUER: Okay. And so
can you just describe -- I"m just trying to

understand exactly. We don"t have copies of the
building plans. It may be useful at some point in
time to provide that to the Board, but how large
are they? |1 think you said at one point they“re

three feet by five feet? 1"m just trying to
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understand how large these private rooms are.

MR. REDDING: If I may, 1 can explain it
to you in two minutes. Let me stand up. |If you
take the club --

CHAIRPERSON MOLDENHAUER: If youT"re
going to stand up, we have a remote -- yes. You
can turn that on. That way you"re constantly on
the transcript. Thank you.

MR. REDDING: If you take that the club
is designed exactly like this room. So this wall
would be the back rooms. You have a hallway that
goes up, which is 3 feet by 4 feet wide and a
hallway that goes up 3 feet by 4 feet wide. We
have a total of 12 rooms. All the rooms are
8 feet by 8 feet, the small ones. There"s two
presidential suites that are 16 feet by 8 feet
wide, have TVs and everything, and every doorway
is open, and that faces to the hallway.

Then when you step on -- there®s
mirrored glass that goes all the way down this
wall where you can see out but you can"t see in,

but if you turn the lights on, you can see in.
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And then from this side out, there"s three stages:
One, two, three, that lead out to the floor. And
we call that the floor, and then that®s a club
level back behind.

And then you have a fourth stage, which
Mr. Padou never mentioned, which is by the DJ
booth. And that"s exactly how the club®s
designed. So all these rooms are fairly large
rooms in the back.

CHAIRPERSON MOLDENHAUER: So they"re all

about 8 by 8, you said, except for one that"s

larger?
MR. REDDING: Two that are larger.
CHAIRPERSON MOLDENHAUER: Okay. Thank
you. 1 don"t have any other --

MR. O®BRIEN: Maybe he should explain
what he meant by 3 by 7.

CHAIRPERSON MOLDENHAUER: Yeah. That
would be -- because otherwise, | have some
contradictory statements.

MR. REDDING: 3 by 7 is the opening to

each room. So you have a three-foot wide opening,

200



10

11

12

13

14

15

16

17

18

19

20

21

22

201

like a door and frame. Exact same size of that
door and frame over there. 1It"s 3 feet by 7 feet.

CHAIRPERSON MOLDENHAUER: So it"s an
open-air access with no door?

MR. REDDING: No door, no curtains, no
nothing. As you walk by, you look -- our
employees, our management look right in the room.
They see what"s going on. They walk right back
out. Plus you have the cameras.

CHAIRPERSON MOLDENHAUER: So you®re
testifying that there are no curtains that
close --

MR. REDDING: No curtains whatsoever at
all.

CHAIRPERSON MOLDENHAUER: Okay. Do any
Board members have any other questions for this
witness?

MR. HOOD: I just have a question.

Mr. Redding, what is a house mom?

MR. REDDING: A house mom?

MR. HOOD: Yes.

MR. REDDING: The house mom is a woman
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that stays in the back locker room and walks the
floor to make sure that the dancers are not doing
anything wrong or anything improper in the club.

MR. HOOD: Another question, what
Mr. Padou handed us, your rules and regulations,
it has two asterisks. It says, "Stadium Club
rules and regulations are subject to change at any
time." Give me an example of how it"s subject to
change at any time. Or why is that even there if
it"s going to change?

MR. REDDING: Well, you have, let"s just
say, dancers that come to work for you ten to one
that change the rules all the time themselves to
what we give them. So we make them sign a waiver
saying that us as the owner to provide to the
property and running the Stadium Club Group, LLC,
if we need to change a rule that"s going to
benefit us, that makes our club better and within
the limits of the law, then we"re going to do that
anytime we want to.

MR. HOOD: Okay. Typically, 1 know at

least the Zoning Commission, we don"t do a whole
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lot from the ABC Board®"s transcripts, and 1"m sure
they don"t do a whole lot with ours, but since the
issue of the transcript came up about bedrooms or
bedroom or whatever it was, it says all tips on
rooms get split with front door, server and floor
man. Can you explain a little bit?

MR. REDDING: Yes, sir. To go in the
back room, we charge $300 a half an hour and then
it"s $600 an hour. So if the gentleman wants to
go in that room, we have to let the girls know in
that same affidavit that they"re signing that they
get a 50 percent of it and then the house gets
50 percent of that money if the gentleman chooses
to go to that back room.

MR. HOOD: And those are those 12 rooms
you were talking about?

MR. REDDING: Correct. They"re the only
12 rooms in there you can do that.

MR. HOOD: Okay. Thank you, Madam
Chair.

CHAIRPERSON MOLDENHAUER: Thank you.

Any other questions? Seeing none at this time,
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we"ll turn back to -- did Mr. Surabian have a
chance to cross-examine? 1 think he did.

MR. SURABIAN: Yes, 1 did.

CHAIRPERSON MOLDENHAUER: Sorry. We
asked so many questions, 1°"ve got to make sure 1
got the right process. Back to Mr. Padou, then,
for the next witness, unless you have any redirect
following the cross-examination.

MR. PADOU: 1 don"t, Madam Chair.

CHAIRPERSON MOLDENHAUER: Then you may
call your next witness.

MR. PADOU: 1 call Ben Petok, Madam
Chair.

CHAIRPERSON MOLDENHAUER: Just so we --
okay, we"re switching microphones. Thank you. 1
appreciate that.

MR. PADOU: Thank you, Madam Chair.

BENJAMIN JOSEPH PETOK

a witness herein, having been first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION
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BY MR. PADOU:

Q. Mr. Petok, can you state your full name
for the record, please.

A Benjamin Joseph Petok.

Q.- And are you a resident of the District
of Columbia?

A Yes.

Q. And just so we"re clear, Mr. Petok, you

and | are classmates and friends; is that correct?

A Yes.
Q. Have you ever visited the Stadium Club?
A Yes. One time.

Q. Why did you visit the Stadium Club?

Al You asked me to go there.
Q. Do you know why 1 asked you?
A I knew that you were bringing a lawsuit

and that you wanted me to go there and observe and
report back to you what I saw.

Q. Did you do that?

A. Yes.

Q- Were you offered anything for going and

undertaking this hazardous duty?



10

11

12

13

14

15

16

17

18

19

20

21

22

A You offered to pay my expenses for the
evening.

Q. And did 1?

A. Yes.

Q.- Did I pay you anything more than your

expenses?
A No.
Q. In fact, did I pay your full expenses?
A. No.

Q- When did you visit the Stadium Club?

A June 16, 2010.

Q. Did you go by yourself?

A. I went with two other classmates.

Q. Who were they?

Al Marshall Criswell and Joseph Carlia.

Q- About what time at night did you arrive?

A It was between 8 and 9. We got there
around dusk, pre-dusk.

Q. Could you describe the inside of the
Stadium Club, paying particular attention to the
stages where the girls performed.

A Yeah. We went in, and you can go right
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or left. The left is where the restaurant was, |
understand. We went to the right where the club
was. There"s a nice bar shortly before you get
in, or sorry, once you get inside, there®s a bar.
There"s a lot of low tables and sort of lounge
chairs about. There®"s -- so we were seated sort
of in front of the bar, and there"s a stage on
either end of the bar. There®"s a stage behind us,
and there was a large seating area to our right.

Q. And were women performing while you were
there that night?

A. Yes.

Q. Could you estimate about how many
different women performed?

Al I don"t know exactly the number, but 1°d
say that there were one or two dancers dancing for
about ten minutes per performance, and we were
there for about five hours or so.

Q. Okay. Could you explain the
performances that you saw on the stages that you
jJjust described?

A Yes. The women would begin their dance
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earlier in the night wearing sort of a longer
skirt, and then later in the evening wearing a
bikini or mini skirt. They would strip off their
clothes shortly after arriving on the stage, and
they would dance suggestively, fondling their
breasts, exposing their buttocks and genitalia,
sometimes crouching, dancing on the pole, as
Mr. Redding said.

Q- So you were here for the discussion of
what floor work is?

A. Yes.

Q- Did they engage in floor work?

A I think so, to some extent, yes.

Q. Did the women only perform on the
stages?

A No. There were at least two other areas

where the women could perform. There were table
dances. The women would -- when they weren"t
performing on stage, they would populate the club
and visit with customers at their tables. So |
was there with two friends, and most of the

evening, there were three women, sort of one
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talking with each of us.

Some women would come by and offer table
dances, which was essentially the stage dance
replicated on the table in front of you for a
reduced rate, and then there was also the private
rooms in back.

Q- Concentrating on the table dances, did

any of the women perform table dances at your

table?
A Yes. 1 think there was one.
Q. And when they were performing, were they

three feet away from you at all times?

A Probably not at all times. The table
itselT is maybe as wide as this desk, but not
nearly as long.

Q- For the record, could you --

Al Sorry, yeah. 1"m guessing the table was
three feet by three feet, maybe less. The lounge
chairs would be pulled close to the table, but no,
I wouldn"t say they were three feet away at all
times.

Q. Did the women ever fondle or touch

209



10

11

12

13

14

15

16

17

18

19

20

21

22

210

themselves?

A I don"t remember specifically at the
table dances if they did.

Q- I"m sorry, in general.

A Yes. When they were performing on the

main stage, certainly, with regularity.

Q- Did you see the dancers touch customers
at all?
Al Yes. Certainly iIn the private back room

there were lap dances. Or at least there was one
lap dance that occurred.
Q. How do you know there was a lap dance

that occurred?

A. I was the recipient.
Q. Could you describe that lap dance?
A Yeah. 1 purchased $100, so it was 10 or

15 minutes to go in the back room. Once the dance
was paid for to the security guard, the dancer and
I were led to a room and she removed her clothes
and danced naked. She ground her buttocks into my
groin and it"s a lap dance.

Q. Were the rooms open as described
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earlier?
Al As far as | remember, yes.
Q. Did you notice anybody like a security

guard poking his head in while you were having a
lap dance?

A I know that the security guard did come
by to take a -- to bring a credit card receipt
maybe three to five minutes into the dance. |
don"t know that they stopped by, but to be fair, 1
don®t know that 1 would have noticed.

Q. I"m sorry, how long did you say you were
at the club about?

A Well, we were there until they closed at

2, so about five hours, 1 would say.

Q. Does the club serve alcohol?
A. Yes.

Q- Did you have any drinks?

A. Yes.

Q. About how much are the drinks?

A. $10 to $12, about.
Q. And how many of these $10 to $12 drinks

did you have?
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A I don"t know. [1"d say over the course
of the night, four or five. My friends were
drinking on my tab and we were also buying drinks
for some of the girls who were sitting with us.

Q.- Did you drink enough that you were

impaired?
A I wouldn®t have driven home, but 1
didn"t -- 1 certainly wasn"t -- | wouldn"t

describe myself as impaired, no.
Q. Is there any problems with your memories
of the night?
A. No.
MR. PADOU: 1 have no further questions
at this time.
CHAIRPERSON MOLDENHAUER: Okay,
Mr. O"Brien, you can cross examine the witness.
CROSS-EXAMINATION
BY MR. O"BRIEN:
Q. You said that Mr. Padou reimbursed you
for your expenses?

A Padou, yes.
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Q. Padou. Thank you. How much did he
reimburse you?

A.  $385.

Q. So you had $385 worth of liquor that
night?

A No. There was a valet charge. There
was a $20 mandatory fee. There was the admission
for the three of us, which 1 think we got —- it
was sort of a -- | think it was $15 each. 1 don"t
know what the standard admission is, but the
doorman gave us cards. He asked us, you know,
give me a little money and 1°11 give you these
cards, which are for free admission, so it wound
up costing us about $45 for the three to get in.
So that"s $65, so that would be $320 worth of
drinks, and like I said, it was over five hours
and about Ffive or six people drinking.

Q. So you didn"t have $385 worth of drinks.
You had $325 worth of drinks?

Al Between six people, yes.

Q- You mentioned that you®"re a classmate of

Mr. Padou?
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A Padou, yes.

Q. What school is that?

A We"re at the University of the District
of Columbia, David A. Clark School of Law.

Q.- Did you get class credit for this
excursion?

MR. PADOU: Objection. 1"m not sure

what relevance this has, whether Mr. Petok got

class credit or not.

CHAIRPERSON MOLDENHAUER: 1 think it
goes to bias. 1"m going to permit it.
A. No.

Q. Now, Mr. Padou told you that he was
filing a lawsuit against Stadium Club or about
Stadium Club; correct?

A Something like that, yeah.

Q. And he dispatched you to go get some

dirt; correct?

A I wouldn"t describe it like that.
Q. How would you describe it?
A He asked me to go, observe what I saw

and report back in an affidavit.
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Q. But you couldn®t very well, after
spending $385 of his money, go back and tell him
that you didn"t see anything, could you?

A I certainly could have.

Q.- But you didn"t, did you?

A. I did not do that, no.

Q- Now, you used the words in your
testimony that you observed dancers fondle
breasts, genitalia and buttocks. Did I understand
you correctly to use those words?

A. Yes.

Q- And you testified in front of the ABC
Board, did you not, on August 4, 2010? Do you
recall that?

A. Yes.

Q- And did you not state in response to a
question from a Ms. Wallace, "Yes, some of the

women would fondle their breasts, their genitals

and their buttocks." Do you remember so
testifying?
A IT you have the transcript, I can

verify it, but I"m sure 1 said that. Yes.
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Q. Was "fondle" your word?

Al The transcript you showed me just
suggested that 1 said it.

Q- Okay. Where did you get the word

"fondle" from?

A I"m sorry? Where did 1 get the word
from?

Q. Yeah. 1"m saying was that your word?

Al I"m sorry, 1°m not sure 1 understand the
question.

Q. Did somebody suggest to you that the
word "‘fondle"™ would be helpful to their case?

A. No.

Q- Okay. So you came up with the word on
your own to describe what you saw?

MR. PADOU: Objection. Asked and

answered.
CHAIRPERSON MOLDENHAUER: 1 think it"s a
separate question. 1°m going to permit it.
A. Yes, it was a word that 1 chose to use.

Q- No one suggested the word "fondled” to

you?
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CHAIRPERSON MOLDENHAUER: 1 think that
question had been asked and answered.
MR. O"BRIEN: Thank you.
Q- How about the word *‘genitals™ or
"genitalia™?
A. It"s a word 1 chose to use.

Q. And "buttocks'"? How about that word?

A It"s a word 1 chose to use. |If you"d
like, 1 can be more graphic. 1"m just trying to
respect --

Q. I"m trying to ask you about the words

that you chose to use. Now, at what point did
Mr. Padou tell you that the standard, the legal
standard gave as an example fondling or other
erotic touching of human genitals, pubic region,
buttock or breasts?

Al I*m sorry, the question was at what
point did he tell me that?

Q. Yeah. Did he tell you to use those

words in order to satisfy the statutory standard?

A. No, Mr. Padou never told me to use those

words to satisfy the statutory standard.
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Q. So it"s just total coincidence that the
words you chose to use track word for word the
statute?

MR. PADOU: Madam Chair, objection.
Buttocks are buttocks. Breasts are breasts. |1
mean, they"re normal words to use.

CHAIRPERSON MOLDENHAUER: 1 don"t think
that that"s really a legal objection as to what"s
going on iIn the questioning.

MR. PADOU: 1°11 make the legal
objection. He"s harassing the witness, Madam
Chair.

CHAIRPERSON MOLDENHAUER: 1 don*"t
believe that he"s harassing the witness. | don"t
think that this can go on very much further. 1
think that you are creating a question as to how
much we weigh the testimony, but 1 think that you
can move on fairly shortly if you don"t have
anymore questions.

MR. O"BRIEN: Or immediately.

CHAIRPERSON MOLDENHAUER: Thank you.

MR. O"BRIEN: 1711 leave it there, Madam
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Chair.

Any cross-

CHAIRPERSON MOLDENHAUER: Mr. Surabian?
examination?
MR. SURABIAN: Yes.

CROSS-EXAMINATION

BY MR. SURABIAN:

Q.-

A

Q.

Mr. Petok?
Petok, yes.

Is June 16 the only time you“"ve ever

been to Stadium Club?

A Yes.

Q. Did you type the affidavit? Did you
write the affidavit yourself?

Al Yes, | did.

Q- You created this document on your own
computer?

A. Yeah, 1 typed it on my computer.

Q. And when did you do that?

Al Shortly after the visit to the club. 1
don"t remember the date. 1°d say it was within

the week would be my guess.
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Q. The date you signed it was July 12.
Does that sound right?

A IT that"s the date on the signature, 1°d
say it sounds right.

Q.- And did you -- after June 16, did you
communicate in any way what you saw at the club to
any employee of DCRA?

A Not to my knowledge, no.

Q- Is there a reason why you wouldn®t know?

Al I don"t know all the employees of DCRA,
but I certainly didn"t deliberately communicate
that knowledge.

Q. Okay. And after July 12, have you ever
submitted this to DCRA?

A. No.

Q- You indicated that you spent
approximately $325 in drinks that you were
reimbursed for?

A 320, 1 think, something like that. 320,
325.

Q- Why did you drink at all? If Mr. Padou

was reimbursing you, why wouldn"t you go into the
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club and drink water? Why would you spend any

money?

A Mr. Padou told me to go and have a good
time. 1°m not personally opposed to enjoying
myself or --

Q. But if you knew he was going to be

reimbursing you, couldn®t you have observed the
club without spending $325 in drinks?
A I could have. 1 didn"t think it would
be unusual to drink in a strip club, so 1 did.
Q. Did you ever offer to him to pay that
tab yoursel f?
A. No, I didn"t.
Q. Why not?
Al Well, he had previously offered to pay
for me.
MR. PADOU: Objection. 1"m not sure
what the relevance of this is, Madam Chair.
CHAIRPERSON MOLDENHAUER: I believe it
goes to bias.
MR. SURABIAN: Goes to bias.

CHAIRPERSON MOLDENHAUER: I1"m going to



10

11

12

13

14

15

16

17

18

19

20

21

22

permit it. |If you have any other questions.

MR. SURABIAN: He was compensated to go
there.

CHAIRPERSON MOLDENHAUER: You don"t need
to provide any additional argument. 1I™m

permitting it.

MR. SURABIAN: Nothing further.

CHAIRPERSON MOLDENHAUER: 1 have some

questions, but 1 don*t know if any other Board

members do.

part of the record.

I just have to ask this, because it"s

While you were at the club -- and I™m

going to ask some general questions. While you

were sitting and just watching the general

dancers, did you feel sexually stimulated or

aroused?

MR. PETOK:

No.

CHAIRPERSON MOLDENHAUER: Do you think

that a reasonable man would have felt sexually

stimulated or aroused by the dancing that

occurred?

MR. PETOK:

I think that®"s the purpose
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of this kind of club, yes.

CHAIRPERSON MOLDENHAUER: At any time
when you then went into the back room, which 1
believe you described as the Champagne Room, and
you had a private dance, did those actions
sexually stimulate or arouse you?

MR. PETOK: Yes.

CHAIRPERSON MOLDENHAUER: This whole
issue of costs, | want to make sure that we“re
clear. You also had to pay for the lap dance?

MR. PETOK: Yes.

CHAIRPERSON MOLDENHAUER: So that then
subtracts from that money that you used?

MR. PETOK: 1 didn"t submit that payment
to Mr. Padou for reimbursement.

CHAIRPERSON MOLDENHAUER: Oh, you did
not. So the $320 was just for the alcohol and did
not include any potential additional tips or
services that you retained?

MR. PETOK: Yeah. Again, it was $320
for six people over five hours at $10 to $12 a

drink. That"s correct.
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CHAIRPERSON MOLDENHAUER: And one of
your other friends was Marshall Criswell?

MR. PETOK: Yes.

CHAIRPERSON MOLDENHAUER: You said that
you had another friend. 1 only have two
affidavits. Who was your other friend?

MR. PETOK: His name a Joseph Carlia.

CHAIRPERSON MOLDENHAUER: Do you know
why he didn"t submit an affidavit?

MR. PETOK: 1 don®"t know.

CHAIRPERSON MOLDENHAUER: Did he witness
the same things that you did?

MR. PETOK: I don®t know.

CHAIRPERSON MOLDENHAUER: In regards to
the actions of the dancers in regards to their
fondling of their breasts or other touching of
themselves, how regularly did that occur
throughout the evening?

MR. PETOK: 1°d say it varied dancer to
dancer, but it was a part of the regular routine
of many of the dancers.

CHAIRPERSON MOLDENHAUER: This is
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going -- did you see -- you said that you saw a
couple of the dancers, you named them by names.
Did you see some of those dancers repeat that
routine throughout the night? Because you said
that some of them repeated, went back up on the
stage.

MR. PETOK: 1 mean, the specific
routine, | can"t say that | remember that, but as
far as the actions of fondling, yes, I1"d say that
that recurred.

CHAIRPERSON MOLDENHAUER: So you saw one
potential or two potential dancers that fondled
themselves at one point in the evening and then
went back up and did it another performance and
did the same type of acts?

MR. PETOK: Yes.

CHAIRPERSON MOLDENHAUER: Did you at any
point see a security guard or somebody go up and
reprimand any of the dancers if they were either
touching themselves or touching patrons?

MR. PETOK: No. At one point, 1 did see

a security guard approach the back of the stage.

225



10

11

12

13

14

15

16

17

18

19

20

21

22

I don®"t know what the conversation was.

CHAIRPERSON MOLDENHAUER: You indicate
in your affidavit that people -- | guess that
there was touching of both the women, the
performers to the customers while they were on the
small, private tables. Did you see any security
guards come over to try to stop or to interrupt
that action?

MR. PETOK: Not that 1 recall, no.

CHAIRPERSON MOLDENHAUER: And despite
the fact that you were paid to enjoy yourself for
the evening, are these statements accurate? Are
you telling the truth?

MR. PETOK: 1"m under oath.

CHAIRPERSON MOLDENHAUER: That doesn"t
answer the question.

MR. PETOK: Yes. 1"m honoring that
oath.

CHAIRPERSON MOLDENHAUER: 1 don"t have
any other questions.

MR. HOOD: 1 want to ask a few

questions. Mr. Petok, on your fact finding --
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again, restate how you were given this
fact-finding mission, how you were given this job.
You stated Mr. Padou asked you to do that for him
as a favor?

MR. PETOK: Yeah. Don and 1 had been
classmates for two years and he asked me if 1 was
free on a Wednesday night or —-- 1 don"t think it
was specific to a Wednesday night, but he asked me
it I would be able to do that, and I said that I
would.

MR. HOOD: And you took it as a
fact-finding mission, right?

MR. PETOK: Yes. An investigation.

MR. HOOD: Okay. Let me just for full
disclosure, 1"ve done an investigation also,
something similar, but not at this place. 1
didn®t stay five hours. Why did you stay five
hours?

MR. PETOK: We initially tried to leave
earlier than the five hours. 1"d say we could
have left before two hours had passed. We were

enjoying ourselves. We stayed a little bit
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longer. We tried to leave 1 think around midnight
or 12:30.

MR. HOOD: So you were enjoying
yoursel f?

MR. PETOK: Yes.

MR. PADOU: Madam Chair, 1 think there
was more to that answer, if we might. Mr. Petok
was about to explain why he was not able to leave
earlier.

MR. HOOD: I didn"t ask him. I just
asked his time --

CHAIRPERSON MOLDENHAUER: I think we"re
all satisfied with the reality that he was having
a good time.

MR. HOOD: Yeah. That"s where 1 was
going. 1 was wondering if he was a good time.
Were you ever touched?

MR. PETOK: Yes.

MR. HOOD: In the private setting?

MR. PETOK: Yes.

MR. HOOD: And you also mentioned that

you were not stimulated or aroused, and 1 think
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the chairperson asked you -- he said he wasn"t,
and he said but that was the intention of the
club. Do you think other people might not have
been -- they would have been in the same situation
you were, they weren®"t aroused, stimulated?

MR. PETOK: 1"m sure it varies guy to
guy. Or woman to woman, for that matter.

MR. HOOD: Do you live in the District
of Columbia?

MR. PETOK: 1 do.

MR. HOOD: You live iIn that
neighborhood?

MR. PETOK: I do not.

MR. HOOD: Okay. Valet parking, did you
do valet parking?

MR. PETOK: 1It"s mandatory.

MR. HOOD: Oh, it was? And how much did
they charge?

MR. PETOK: 1 think it was $20.

MR. HOOD: 1 see $6. Maybe 1 have that
wrong. What else? It says $6 on it.

CHAIRPERSON MOLDENHAUER: I"m just
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commenting that we"re looking at the form. It
might be for the dancers or the performers, $6 for
them to valet. 1°m not sure. We can ask that at
a later point.

For clarification, 1 just want to make
sure that the record®s clear. 1 think that you
said that you weren"t aroused during the regular
portion, but when you went back for the private
room.

MR. PETOK: When there was physical
touching, 1 was aroused. When there was women
dancing on stage, 1 did not find that arousing.

MR. HOOD: Did you observe other people
in those rooms? Because apparently there"s no
door or no curtain or anything.

MR. PETOK: 1 did not, no.

MR. HOOD: Okay. Thank you, Madam
Chair.

CHAIRPERSON MOLDENHAUER: The Board has
no additional questions at this time for this
witness. Mr. Padou, you can call your next

witness.

230



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. PADOU: Madam Chair, 1 actually have
two questions on redirect, if 1 might.

CHAIRPERSON MOLDENHAUER: Sure. Go
right ahead.

MR. PADOU: Thank you.

REDIRECT EXAMINATION
BY MR. PADOU:
Q- Mr. Petok, I want to pin this down for

the record. | want to make sure this is clear.
Did you receive any payment from me over and above

what you spent on drinks and other incidentals at

the club?
A. No, you gave me less than what 1 spent.
Q- In your brief career as a law student,

have you become aware that lawyers often hire
investigators to go investigate facts?

A Yes.

Q. Is there anything about me that you know
that would make it impossible or unlikely for me
to go to a strip club?

A Yes, there is something. That you"re
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blind.

Q. Could you say that again, please?

A That you"re blind.

Q- Okay. When you were being questioned by
one of the members, you started to explain how you
tried to leave the club but were unable to. Could
you explain what stopped you from leaving the
club?

Al Yeah. There was police activity at the
club the night we were there, actually outside the
club. The police had put yellow tape off at the
only exit that 1 know of anyway from the parking
lot , and the valet wouldn®"t go get our car at the
time, so we couldn®"t leave.

MR. PADOU: 1 have no further questions,
Madam Chair.

MR. HOOD: Another reason, Mr. Padou, I
didn"t let him respond, actually, we do read the
submissions and he has it in his submission.

MR. PADOU: Thank you, sir. 1 just
wanted to make sure it was in the record.

MR. HOOD: No, we do read it.
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MR. PADOU: 1"m sure you do. 1 assume
so. | hope you do.
CHAIRPERSON MOLDENHAUER: Okay. 1
believe Mr. O"Brien, are you --
MR. O"BRIEN: Based on the question by
Board member Hood and a question on redirect,
which 1 don"t think really was redirect by
Mr. Padou, may | ask one question?
CHAIRPERSON MOLDENHAUER: I will, since
I think Mr. Petok"s testimony is important, I will
permit it.
RECROSS-EXAMINAT ION
BY MR. O"BRIEN:
Q. Mr. Petok, you stated that you conducted
an investigation; correct?
A. Yes.
Q. Are you licensed as a private
investigator in the District of Columbia?
A. No.
Q- Are you aware that it"s a criminal

offense to conduct investigations in the District
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of Columbia without being licensed?

Al I"m not sure I -- did you say a criminal
investigation?
Q- Criminal offense to conduct private

investigations in the District of Columbia without
being licensed to do it. Are you aware of that?
A I am not aware of that.

MR. O"BRIEN: Those are my questions.

CHAIRPERSON MOLDENHAUER: I believe that
you have completed this testimony for this witness
and you can call your next witness.

MR. PADOU: Thank you. If you"ll bear
with me one second, Madam Chair.

MR. SURABIAN: Madam Chair, the clock
should be running. Thank you.

CHAIRPERSON MOLDENHAUER: It can wait
between witnesses. 1 don"t believe that Mr. Padou
is going to use the remaining 35 minutes, and I™"m
sure I"m right about that, so.

MR. PADOU: 1 hope you"re right, Madam
Chair, because 1 don"t want to. | would like to

call Matthew LeGrant, the zoning administrator,
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though.
CHAIRPERSON MOLDENHAUER: Very well.
MATTHEW LeGRANT
a witness herein, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. PADOU:
Q- Mr. LeGrant, could you state your name
for the record, please.
A. Yes. 1"m Matthew LeGrant.
Q. And you are the zoning administrator?
A. I am.
Q. Could you briefly describe what the
duties of the zoning administrator are?
A My duties are to administer and enforce
and interpret the zoning regulations for the

District of Columbia.

Q. Does that include issuing building
permits?
A That"s reviewing building permits for

compliance and zoning regulations.
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Q. Does it include issuing Certificates of
Occupancy?

Al Yes, It does.

Q- Did you issue a temporary Certificate of

Occupancy to the Stadium Club on April 21, 20107

A. 1 did.

Q- What was that Certificate of Occupancy
for?

Al Let me get it in front of me. 1711
quote from Certificate of Occupancy number
€01001838, a temporary conditional certificate,
restaurant with nightclub with accessory parking,
not a sexually-oriented business establishment,
maximum occupancy load 396 with 349 seats, subject
to certain conditions.

Q- And when that certificate was applied
for, did the applicant tell you they were going to
have nude dancing on the premises?

A Yes.

Q. Are you required to conduct an
investigation when a Certificate of Occupancy is

sought that involves a change in use?
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A well, for any change of use, we -- my
office conducts a review of that application to
ensure it"s consistent with the regulations in

Title 11.

Q.- And could you outline the investigation

you undertook in this case, please.

A Well, briefly, I looked at the

application materials. 1 consulted with my
councilman. 1 called the representative of the
Stadium Club. 1 met with him. 1 discussed the

use and to ensure that the use that he was
proposing was, in fact, allowing as a matter of
right under the zoning regulations.

Q. When you say you spoke with a
representative of Stadium, who was that
representative?

A Mr. Fornay. Keith Fornay.

Q. Approximately how many certificates of
occupancy do you issue a year?

A A year?

Q- Or a quarter or month, whatever

category.
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A I would say we issue about 200 a month.

Q. And do you issue all of them or do you
have a staff that helps you?

A I have a staff.

Q.- Do you often personally handle
Certificates of Occupancy?

A Not -- on occasion.

Q. Did you personally handle this
application for a Certificate of Occupancy?

A. I did.

Q. You just testified that you knew they
were going to have nude dancing. How did you
assure yourself that the nude dancing they were
going to -- I"m sorry, not they -- the Stadium
Club was going to have did not fall within the
definition of a sexually-oriented business as

defined by 11 DCMR 199.17

A. Certainly. 1 reviewed those definitions

that are set forth in 199.1 having to do with
sexual ly-oriented business establishment,

sexual ly-oriented activities and specified

anatomical areas, and in reviewing the application
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and communicating or meeting with Mr. Fornay, |1
questioned him as to what the activities would be
conducted, and specifically the type of
entertainment that would be occurring in the club.

Q.- I"m sorry, 1 didn®"t want to cut you off.
Are you through?

A Yes.

Q. Okay. The certificate we"re talking
about, the April 21 certificate, that was a

temporary certificate?

A It was.
Q. How long was it good for?
A 30 days.

Q. At the end of 30 days, what did you do?

Al Actually, the certificate was
conditioned, and 1711 read the condition or
conditions. No. 1, an executed covenant shall be
recorded on the lot consolidation subdivision
encompassing the two subject lots shall be applied
for; and No. 2, unless revised or reissued, the
certificate shall expire on May 21.

Q. So did the certificate expire on May 217
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A He applied for an extension beforehand.
Q. And how long was the extension good for?
A Another month.

Q. So June 217

A I believe that"s correct.

Q. And what happened on June 21 or June 227?
A On June 22, the next certificate -- my

office approved a certificate on June 22.

Q- And that was a temporary or a permanent
certificate?

A A permanent.

Q. Between the time you issued the

conditional temporary certificate on April 21 and
the permanent certificate on June 22, did you go
to the club and actually watch what was going on?

A No.

Q. During that time, did you receive any
letters or e-mails from me telling you that there
was activity that I believed fell within the
definition of a sexually-oriented business?

A I recall an e-mail from you, but 1 don"t

recall the date.
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Q. Do you have any reason to believe that
it was after you issued the permanent Certificate
of Occupancy?

A No, I*m not sure of the date of the
e-mail that you sent.

Q. So you don"t remember the day of the

e-mail?
A. No.
Q- Is there anything that you can think of

that would help you remember the date of the

e-mail?

A I"m sure if you have a copy of the
e-mail.

Q. I do happen to have a copy.

A Great.

CHAIRPERSON MOLDENHAUER: If this e-mail
is part of one of your prior submissions, please
provide us with the exhibit number.

MR. PADOU: It is part of the previous
submission. If you"ll bear with me, Madam Chair,
111 tell you.

CHAIRPERSON MOLDENHAUER: And just for
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the future, if you provide such a large document,
it might help to paginate the pages so we can
actually identify them. Just for future
reference. Thank you.

MR. PADOU: 1 apologize to the Board.

Q. Maybe I can try this from another tact.

I can"t quite put my hand on the e-mail right now.

A Okay .

Q- Do you remember having a discussion with

Nick Magett about this issue?

A. Several.

Q- And did you tell Mr. -- well, let"s
first of all explain who Mr. Magett is. Who is

Mr. Magett?

Al Mr. Magett is the Deputy Director at the

Department of Consumer and Regulatory Affairs.

Q. Did you tell Mr. Magett that the club
was not a sexually-oriented business because it
was complying with the Alcohol Beverage Control
Board"s rules regarding dancing three feet from
patrons and 18 inches high?

A What I recall in my discussions with
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Mr. Magett is based on the review of the
applications for Certificates of Occupancy as well
as additional materials 1 received as well as a
letter from Mr. Fornay, that 1 made the
determination that it was not a sexually-oriented
business establishment.

Q. I think I"m clear on that, Mr. LeGrant.
I guess what I"m trying to get at is what
additional steps did you take once the club was
opened to assure yourself that it wasn™t a
sexually-oriented business, particularly when you
received complaints that it might be a
sexual ly-oriented business?

A Well, in the case of any establishment,
Stadium Club or other, if I receive a complaint, 1
can take on an investigation to examine that in
the context of an enforcement activity.

Q. Did you do that?

A I have not.

Q. Are you familiar with the definition of
sexual ly-oriented business?

A. 1 am.
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Q. It"s one of the zoning regulations that
you are charged with administering?

A I am aware of it.

Q- Does the requirement that dancers be
three feet from patrons and dancing 18-inches high
have anything to do with the definition of a
sexual ly-oriented business?

Al No, 1 believe that"s a -- well, that"s
an ABRA regulation.

Q. I agree with you that it"s an ABRA
regulation, but my question was does that
regulation have to do -- have anything to do with
the legal definition of a sexually-oriented
business?

A I guess my view is that the ABRA
regulation is consistent with the zoning
regulation in that it sets forth for ABRA"s
licensing requirements what they are able to
license for a -- 1 don"t know what the color,
their license for a --

Q- It"s a nightclub with nude dancing.

A Nightclub with nude dancing.



10

11

12

13

14

15

16

17

18

19

20

21

22

245

Q. I understand that the regulation might
be consistent with the definition. What I"m
trying to get at, the three foot and 18-inch rule
is not part of the definition of a
sexual ly-oriented business; is that correct?

A. It is not.

Q. Thank you.

MR. PADOU: Madam Chair, if you"ll bear
with me, 1"m almost done. 1 just want to make
sure | haven™t forgotten anything. |1 have no
further questions at this time, Madam Chair.

CHAIRPERSON MOLDENHAUER: Okay.

Mr. Surabian, cross-examination?
CROSS-EXAMINATION
BY MR. SURABIAN:

Q. Mr. LeGrant, was any information brought
to your attention by Mr. Padou or anyone else that
the performers at the Stadium Club were doing
anything that exceeded nude dancing?

A Again, 1 --

MR. O"BRIEN: Objection, Madam Chair,
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it"s vague. 1"m not sure what exceed nude dancing
means.

MR. SURABIAN: That they"re -- well,
1"11 rephrase the question.

Q.- That their performance included anything
more graphic or any kind of activity that would be
violation of the law.

MR. O"BRIEN: Objection, Madam Chair.
Calls for a conclusion of law.

CHAIRPERSON MOLDENHAUER: I believe that
Mr. LeGrant is an interpreter of the zoning regs,

and so 1 think you can ask that question. Please

go ahead.
Al Could you repeat the question?
Q. Sure. Was any -- did Mr. Padou or

anyone else bring any information to your
attention after you filed -- after you issued the
initial C of O that the performances in the club
involved activities that would be in violation of
the law?

A No.

Q. Did they indicate that the activities —-
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was there any information given to you that the
performances were -- involved activities which
were more than just nude dancing in and of itself?

A No. Not before June 22.

MR. SURABIAN: Thank you. No further
questions.
CHAIRPERSON MOLDENHAUER: Mr. O"Brien?
MR. O"BRIEN: Thank you.
CROSS-EXAMINATION
BY MR. O"BRIEN:

Q. Mr. LeGrant, you stated that you -- that
your office processes maybe 200 Certificates of
Occupancy per month?

A That"s correct.

Q- What percentage of those, typically,

would you personally review?

A. I would say maybe five or six.

Q. Five or six out of 2007

A. Yes.

Q- And you chose to personally review this

particular application. Why? Why was this one



10

11

12

13

14

15

16

17

18

19

20

21

22

selected?
A. Well, in my tenure as zoning
administrator, | was not aware -- this is the

first instance of an establishment that, in my
mind, possibly could be construed as a

sexual ly-oriented business establishment, so |
wanted to do a thorough review to ensure that 1
was comfortable that it was not.

Q. Now, of the 200 or so Certificates of
Occupancy that your office process in a month, how
often do you call into your office the principals
of the applicant business?

A Probably two or three.

Q- Why did you choose this particular
application to call those individuals in --

Mr. Forney?

A Again, | wanted to ensure that in my
mind, I was comfortable that the establishment was
consistent with a matter-of-right use and was not
a sexually-oriented business establishment.

Q- Is it fair to say you paid extra special

attention to this particular application?
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A I don"t like the word "special,”™ but 1
did pay particular attention to this application.

Q. Extraordinary attention?

A. Yes.

Q.- Now, the -- when did you make the
decision that this was not a sexually-oriented
business?

A I would say prior to the issuance of the
first Certificate of Occupancy, which was
April 21.

Q. You heard Mr. Petok"s testimony as to
what allegedly happened on June 16 of this year,
did you not?

A. Yes.

Q. That was six days before you issued the
last Certificate of Occupancy; correct?

A That"s correct.

Q. Did anybody bring to your attention
Mr. Petok"s allegations?

A. No.

Q- I should finish the question. Prior to

your issuing the second certificate on June 22.
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A. No, not that I recall.

MR. O"BRIEN: Those are my questions.
Thank you.

CHAIRPERSON MOLDENHAUER: Mr. LeGrant,
I"ve got some questions before we permit redirect.

MR. SURABIAN: 1 just want to clarify
one point that Mr. LeGrant just testified to.

CROSS-EXAMINATION

BY MR. SURABIAN:

Q. Mr. LeGrant, you testified that the
April 21 C of O was the first C of O. 1I"m going
to show you a document which may refresh your
memory. It"s Exhibit A of my filing called
supplemental exhibits.

A I"m sorry, yes. Okay. So let me
clarify. The first C of O was dated April 2, and
that was issued -- it was C01001525. And let me
explain. This C of O was issued with seven
conditions having to do with the construction
aspects of the club. It"s my understanding that

the club did not open -- they did not utilize this
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C of 0. So nonetheless, although DCRA issued this
certificate subject to seven conditions, one of
which was no service of alcohol, then the
applicant apparently chose not to open, and it was
only until the April 21 C of O that they actually
commenced operation.

Q- Had you concluded when that C of O was
issued that the nude dancing that would be
occurring was not sexually oriented?

A Yes, so | have to restate what 1
testified to earlier, that it was prior to
April 2. It"s at that point, | was satisfied that
the establishment was not a sexually-oriented
business establishment.

Q. And was the meeting with Mr. Fornay, did
that occur before April 2?

A. Yes.

MR. SURABIAN: Thank you.

CHAIRPERSON MOLDENHAUER: Thank you. 1
have some questions now for Mr. LeGrant. You
indicated that one of the reasons why you met with

Mr. Fornay was to try to provide additional
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clarity as to whether or not this business would
fall within or not fall within the SOBE
guidelines; is that right?

MR. LeGRANT: That"s correct.

CHAIRPERSON MOLDENHAUER: What kind of
questions did you ask him?

MR. LeGRANT: I asked him about the

nature of the entertainment that was going to be

offered. 1 asked him, with the floor plans before

us, to describe to me what portions of the club
were used for what purpose. 1 asked him what was
the state of dress of the entertainers or

performers at the -- when they were up on stage.

I also asked him about the lounges or rooms behind

the stage. 1 asked him about the location of the
dancers when they were performing.

CHAIRPERSON MOLDENHAUER: So let"s make
this kind of easier. Let"s focus on the rooms
behind, the smaller rooms, the 8 by 8 rooms.

MR. LeGRANT: Yes.

CHAIRPERSON MOLDENHAUER: What type of

answers did Mr. Fornay provide you that made you
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have the conclusion that this was not an SOBE?

MR. LeGRANT: He described to me the --
that the performers did perform in the nude; that
the performers were located in separation from the
patrons. He represented that they did not engage
in sexual activities. | asked for and received a
letter from him, which I believe is part of the
record dated I believe April 1, but we can get
that in front of us -- to make a representation as
to what activities the performers were conducting.
Specifically, that they would not be engaging in
activities falling under the definition of a
sexual ly-oriented business establishment.

CHAIRPERSON MOLDENHAUER: After
inquiring about these acts and the operation,
obviously, because that seems to be at the crux of
how you determined -- you got testimony from
Mr. Fornay. There was a period of time when the
establishment was in operation. Did you not find
it necessary maybe to confirm that these actions
were In compliance with what you had initially

been told prior to granting the permanent C of 0?
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MR. LeGRANT: As I recall, | had not
received complaints about the operation prior to
the issuance of the final Certificate of
Occupancy. Again, relying on the representations,
and 1 make this clear to all applicants, that
theilr representations bind them to the continued
enjoyment of being able to maintain a Certificate
of Occupancy. That if there are activities that
occur that after an investigation by DCRA that
conclude that they fall outside the scope, it"s a
basis for revocation.

CHAIRPERSON MOLDENHAUER: And 1
understand that. And I think that that makes a
lot of sense for most cases. When you“re looking
at a fast-food establishment, we®"ve had cases here
before where there®s certain things you can look
at in the plans. You look at, you know, do they
have a dishwasher? Do they have room for seating?
Do they have room for queuing? But I guess my
concern is that it"s really hard to look at a plan
and only taking representations from the owner to

really understand what is or what is not an SOBE,
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because especially in regards to a dance facility
or a nightclub such as this. It"s such a fine
line.

And 1 guess my question would be if you
did take the time to personally review this
application, even without getting a complaint, you
didn*t find it necessary to potentially go over to
the establishment and just confirm?

MR. LeGRANT: No. 1 felt comfortable
with the representations that were made to me in
both the plans, the letter and all the material in
total that it was going to be a restaurant and
nightclub consistent with the Certificate of
Occupancy that 1 issued.

CHAIRPERSON MOLDENHAUER: And just kind
of going on the same path, you definitely believe
that dancing would not include any potential
touching of any women®s parts, any women"s
personal parts?

MR. LeGRANT: I"m sorry, repeat that.

CHAIRPERSON MOLDENHAUER: That you

understood from your discussions with Mr. Fornay
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that any of the performing or dancing would not

engage in touching of the performers?

MR. LeGRANT: That was my understanding.

THE COURT: Okay. |1 don"t have any
other questions. Do any Board members? Seeing
other Board members are not. Mr. Padou, do you
have any other questions?

MR. PADOU: 1 do. I just have a couple
on redirect, Madam Chair.

CHAIRPERSON MOLDENHAUER: Sure.

REDIRECT EXAMINATION
BY MR. PADOU:

Q. Mr. LeGrant, you just testified in
response to a question from the Chair that you
received no complaints or other information that
activity might be going on at the Stadium Club
that would make it a sexually-oriented business.
You testified you didn"t receive any of that
information before you granted the final
certificate on June 22. Did I understand you

correctly?
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A That"s my recollection.

Q. Isn"t it true that you were served with
a copy of our appeal in this matter on June 117?

A I do not specifically recall the date of
the appeal, the receipt of the appeal.

Q. Well, we can establish that in a minute.
Do you recall that that appeal included several
exhibits, including newspaper stories describing
what goes on inside the Stadium Club?

Al No, I don"t recall the newspaper

stories. No.

Q. Is there anything that would help you
recall?
Al IT you have a copy.

MR. PADOU: Madam Chair, I"m about to
hand Mr. LeGrant a copy of the newspaper articles
that were attached to our appeal. When we
submitted the appeal, they were Exhibit 6.

Q. IT you could just take a look for a
minute at those newspaper stories, Mr. LeGrant.

CHAIRPERSON MOLDENHAUER: I don"t

believe you had numbered exhibits. You had
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lettered exhibits.

MS. PADOU: That would be F, then, Madam
Chair.

CHAIRPERSON MOLDENHAUER: Thank you.

Q- Have you had a chance to look at those
articles, Mr. LeGrant?

A Well, 1"m looking at what was handed to
me, Appellant®s Exhibit 6, which appears to be
exchange of e-mail correspondence between
yourself, Linda Argo and Nick Magett. | don"t see
any newspaper articles here. Sorry.

CHAIRPERSON MOLDENHAUER: 1"m going
to —-- hold on. We don"t have -- we just got this
document, and I don"t believe any of the other
attorneys have a copy of this plaintiff"s
exhibits. We have not received this. All we have
in our record is our Exhibit No. 20, which is
Appellant®s Brief for the Appeal, which appears to
be this document, which is Exhibit No. 20 in our
record, and that has exhibits here which are
marked A through -- it"s either H or G or

something to that -- S. A through S. So this



10

11

12

13

14

15

16

17

18

19

20

21

22

Exhibit No. 1 through 20, we don"t have. Are
there extra documents in here that we had not
previously received?

MR. PADOU: Madam Chair, the set of
documents that Ms. Padou just handed to you should
be an exact duplicate of the attachments to our
brief. We have provided these exact same
documents to both Stadium and the District.

MR. O"BRIEN: I have not seen that. 1
received a copy of the Notice of Appeal. 1 did
not receive any --

CHAIRPERSON MOLDENHAUER: We haven"t
looked at this either, and 1"m not going to take
this document right now. If you can use --

MS. PADOU: That"s fine. It"s just a
compilation of all the exhibits from the previous
filings in one place, so | have copies here for
the District and --

CHAIRPERSON MOLDENHAUER: Why don"t we
do this. |If you can from now on use the A through
S documents, since we have that -- 1 am familiar

with these documents in this order. We are

259



10

11

12

13

14

15

16

17

18

19

20

21

22

260

going -- as soon as we are finished, we are going
to take a quick recess before we reconvene and we
start any additional questions or any closing
remarks, before we have the District and
intervenors representing their case. During that
time, you can provide everybody a copy of this,
anyone can review it, and if there"s any questions
or any exhibits that someone finds that they have
not previously seen, we can address those issues
at that time. But right now, I"m not going to
accept this and 1"m going to ask that we can
continue on with the other documents.

MS. PADOU: Okay. So what Mr. Padou is
referring to is in the body of the appeal itself
that was filed on June 11, which was e-mailed on
the same day to Mr. LeGrant. On Page 2, it refers
to two newspaper articles with the web links on
them that Mr. LeGrant was referred to to look at
as examples of the type of establishment that this
was.

MR. O"BRIEN: Are we understanding

correctly, then, that Mr. LeGrant was not
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furnished with newspaper articles?

MR. PADOU: Mr. O"Brien is correct. 1
apologize to the Board. 1 thought we provided
copies of the articles. Apparently, we just
provided links to them. So clearly, showing him
links of something in a document he doesn"t
remember receiving is an exercise in futility.
1*11 move on.

Q- I think I have just one last area,

Mr. LeGrant. You testified, | believe it was in
response to questions from the Chair, that
primarily, you relied upon the representations of
one of the owners of the Stadium Club. 1 think
you testified that you got a letter from

Mr. Fornay that said he would not -- that the
Stadium Club would not violate 11 DCMR 199.1; 1is
that correct?

A. Well, in his letter of April 1, 2010,
which is Exhibit C, our prehearing filing, he
describes, and 1 believe the Board has discussion
of, the operation of the club and made the

representation in that letter, "There will be no
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contact of a sexual nature between the patrons and
dancers permitted” -- it says permit, but I think
he meant permitted, "in the club."
Q- And that"s what you relied upon?
A In part I relied on this as well as the
overall application in my review of the plans.
Q- Did you look at the club®s website?
A. No.
MR. PADOU: 1 have no further questions.
CHAIRPERSON MOLDENHAUER: Okay.
Mr. Padou, does that complete all of your witness
testimony at this point in time?
MR. PADOU: It does, Madam Chair.
CHAIRPERSON MOLDENHAUER: Okay. Then
when we reconvene, we will start off with the
District and their case and then we"ll end with
Mr. O"Brien and your case, unless both of you
determine that you want to go in a different order
and you consent to that. |1 will let you two, if
you would like to do it in a different order, 1711
let you two discuss that. But we"ll reconvene at

five minutes to 5:00. And we will be getting this
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case done this evening, so | hope it won"t go much
past 6:00, but we will be completing this case
this evening. Thank you.

(Short recess taken.)

CHAIRPERSON MOLDENHAUER: Okay.

Mr. Surabian, you can start off.

MR. SURABIAN: Thank you. 1"m going to
call one witness, the zoning administrator, and
111 be sure to avoid asking him questions that
would be duplicative of what we"ve already heard.

CHAIRPERSON MOLDENHAUER: 1 appreciate
that.

MR. SURABIAN: Just briefly, first, the
newspaper articles that Mr. Padou mentioned
earlier, | believe that he filed maybe later in
one of his exhibits, they"re dated -- one is dated
March 25 and the other one is dated March 22,
which would be both before the club was operating,
so If -- 1 don"t see what information that they
could contain that would be relevant to the zoning
administrator®s decision if they don"t speak to

anything that has actually happened at the club.
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MR. PADOU: Objection, Madam Chair.
Mr. Surabian seems to be testifying rather than

asking a question on direct.

CHAIRPERSON MOLDENHAUER: I believe he"s
just --

MR. SURABIAN: 1 can make an opening
statement.

MR. PADOU: Oh, I"m sorry. 1 didn"t

realize this was an opening statement.

CHAIRPERSON MOLDENHAUER: 1Is this an
opening statement?

MR. SURABIAN: 1"m beginning my case,
aren*t 1?7

CHAIRPERSON MOLDENHAUER: Yes, you are.
Please go ahead. 1 just thought it might have
been a question, too. Please go ahead.

MR. SURABIAN: No. Thank you. What the
newspaper articles do show is that Mr. Padou did
have knowledge that the Stadium Club would be
opening in March. He stated the same earlier,
that he was aware the Stadium Club would be

coming, and he said that he knew that information
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in early March.

The initial C of O was issued on
April 2, where the zoning administrator determined
that nude dancing was not sexually oriented. This
appeal was filed on June 11. Mr. Padou has the
burden of establishing that his appeal was timely
filed, and he gave no testimony on that point, so
1"d make a motion to dismiss the appeal as
untimely.

CHAIRPERSON MOLDENHAUER: I believe what
we"ll do is we"ll take that under advisement. We
haven®t yet seen any written motion for an oral
motion. We"ll take that under advisement and
address it at the end of the hearing.

MR. PADOU: Madam Chair, if you®"re going
to take i1t under advisement, may | at least make a
counter argument?

CHAIRPERSON MOLDENHAUER: You can in
your closing and rebuttal.

MR. PADOU: All right.

CHAIRPERSON MOLDENHAUER: Thank you.

MR. SURABIAN: 1711 also point out in
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exhibit -- my supplemental exhibits filing, it"s
titled as the Supplemental Exhibits, Exhibit C,
which is the complaint Mr. Padou filed with the
Superior Court, at Paragraph 37, he indicates that
he was aware shortly on or before March 25 that
the Stadium Club had obtained a liquor license.
And then further, Exhibit B, the reason
I filed this Exhibit B is that it shows, in that
same package of supplemental exhibits, it refers
to a letter dated April 12 where Mr. Padou
contacted ABRA regarding a bunch of issues --
ABRA-related issues, but he also was well aware of
the zoning and references zoning issues. So |
think that it"s clear that Mr. Padou was aware
that -- or should have been aware that a C of O
had been issued, and he could very easily, if he
did not have done this, contacted DCRA to find out
if a C of O was issued, because he was certainly
aware of zoning issues and aware of the activity
at the club prior to 60 days before he filed his

appeal .
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MATTHEW LeGRANT

a witness herein, having been previously duly

sworn, was examined and testified as follows:

EXAMINATION

BY MR. SURABIAN:

Q. Mr. LeGrant, please state your name for

the record.

A. Matthew LeGrant.

Q- Where do you work, Mr. LeGrant?

A. I work for the District of Columbia

Department of Consumer Regulatory Affairs.

Q- In what capacity?

A I1"m the zoning administrator.

MR. SURABIAN: 1"m going to ask the

Board to certify Mr. LeGrant as an expert. He"s

been certified as an expert numerous times. 1™m

anticipating an objection from Mr. Padou, but 1

can waste everyone®s time and go through his

education background or the Board can certify him

as such.
CHAIRPERSON MOLDENHAUER:

objections?

Are there any
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MR. PADOU: 1 do object, Madam Chair.
I"ve read a number of BZA transcripts in
preparation for today, and 1"ve seen that
Mr. LeGrant has been seated as an expert. It
strikes me that when this happens, all the
District is trying to do is clothe Mr. Grant"s

opinions with extra veracity by calling him an

expert. Mr. Surabian has not proffered what he"s

an expert in.

CHAIRPERSON MOLDENHAUER: Okay. Then if

you"re going to object, I will request that
Mr. Surabian go through voir dire and inquire as
to how Mr. LeGrant is an expert.
VOIR DIRE EXAMINATION

BY MR. SURABIAN:

Q. Mr. LeGrant, could you just summarize
your educational background?

A Yes.

MR. PADOU: 1"m sorry to interrupt,

Madam Chair, but it doesn®t appear the clock is

running.
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MR. O"BRIEN: It"s running. 1Is it an
objection interposed by Mr. Padou?

CHAIRPERSON MOLDENHAUER: We"re going
back, so let"s get --

MR. O"BRIEN: I1"11 stipulate that

Mr. LeGrant is an expert.

CHAIRPERSON MOLDENHAUER: Thank you, but

I think we still need to move forward.

Al Yes. My education consists -- includes
a bachelor"s of science in city and regional
planning from California Polytechnic State
University of San Luis Obispo, 1978. | have a
master®s in city planning from the University of
California Berkley, 1984.

My experience includes approximately

25 years of planning and zoning work with a
variety of jurisdictions, including cities of
Irvine, California; Berkley, California; City of
Alexandria, Virginia; and the District of
Columbia.

Q- And could you summarize your relevant

work history?
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A Yes. With the City of Berkley, I worked
in the Department of Planning in the current
planning division, involved with zoning
administration, including work ultimately as a
zoning officer for the City of Berkley a total of
approximately 16 years.

I also worked for a year with the City
of Alexandria, Virginia, as a development review
planner, reviewing projects for conformance of the
City of Alexandria®s zoning regulations and
land-use plan.

I1"ve been with the District of Columbia
now approximately four and a half years. A year
and a quarter of that as the deputy zoning
administrator. Since that time as a zoning
administrator.

Q. So in total, would you say you have
about 20 years of experience --

A Approximately, yes.

Q. And during the course of that 20 years,
were you applying and interpreting the zoning

regulations of those different jurisdictions you
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worked in?

A Yes, | did.

MR. SURABIAN: 1 don"t think I have any
further voir dire.

CHAIRPERSON MOLDENHAUER: Okay. Based
on -- are there any further questions that --
Mr. Padou, do you have --

MR. PADOU: 1 do.

VOIR DIRE EXAMINATION

BY MR. PADOU:

Q. Mr. LeGrant, do they have the same
zoning laws in Berkley, Arlington and the District
of Columbia?

Al Each jurisdiction has a different zoning
law.

Q. So you have four years of experience
with the zoning law in the District of Columbia?

A Approximately four and a half years,
yes.

Q- Earlier today, didn"t you testify that

the Stadium Club was the first time in your career
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that you had to deal with a sexually-oriented
business?

A No. It was the first application 1
recall with the District of Columbia. With other
jurisdictions, 1 have dealt with issues regarding
sexually or adult-oriented businesses, albeit
under different sets of regulations.

Q. So this was the first time you had had
an opportunity to apply the District of Columbia“s
definition of a sexually-oriented business?

Al Well, for a particular application that
came before me. There were other applications or
enforcement matters that were brought to my
attention that also either -- that I recall had
been determined through an enforcement action that
there was a sexually-oriented establishment, and
then we were conducting enforcement activity, but
not for an application.

MR. PADOU: Madam Chair, 1 have no
further questions on voir dire for Mr. LeGrant. |1
would argue, though, that first of all, 1 still

don"t know what he"s being asked to be an expert
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on. | assume it"s the issue before the Board,
which is 11 DCMR 199.1. He just testified that
he"s dealt with that one time in the context of an
application. | don"t think one time makes
somebody an expert. He testified earlier today
that when he was presented with this, he had to
confer with counsel for DCRA on the matter.

Furthermore, I don"t think this is an
appropriate use of expert testimony, Madam Chair.
The point of expert testimony is to help the
Court, or in this case the Board, understand a
technical matter. 1In a court of law, an expert is
not allowed to testify about a conclusion of law,
which is what we"re talking about here. It"s a
conclusion of law, whether the Stadium Club is a
sexual ly-oriented business or not.

CHAIRPERSON MOLDENHAUER: And that®s a
decision, obviously, that this Board will make, or
rather, this board will evaluate Mr. LeCGrant"s
decision. Mr. Surabian, can you provide me with a
proffer as to what type of expert testimony, or

what expert -- the topic of expertise?
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MR. SURABIAN: The issues that are
involved in this case include not only applying
the SOBE regulation, but also the manner in which
he reviewed the application, any follow-up that he
did, how he went about doing what he did, and he"s
been doing those things for 20 years. And he did
not testify that this was the first time he"s ever
used that law. He testified that he"s done so in
enforcement matters, and 1 can ask clarifying
questions of him and he can maybe describe other
instances where he"s used the law.

He"s going to be an expert in land use
and zoning, generally, the functions of it, and
the steps that he takes in evaluating C of 0"s and
issuing them.

CHAIRPERSON MOLDENHAUER: 1"m going to
go ahead and 1"m going to grant Mr. LeGrant status
as an expert in regards to zoning in general. |1
think that it is clear as to potentially maybe the
limitation of his experience in applying this
specific DCMR reg in regards to SOBEs, in regards

to an issuance of a C of O, and 1 think that
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that"s something that both parties can argue more
in closing, but 1 will provide him a general
expertise in regards to his daily interpretation
of the regs., his daily review of how he believes
his office should grant C of O"s or iInvestigate
matters prior to issuing C of O"s.

MR. PADOU: Madam Chair, may 1 note an
exception for the record, please?

CHAIRPERSON MOLDENHAUER: 1"m sorry, you
would like to note a what?

MR. PADOU: May 1 note an exception for
the record, please?

CHAIRPERSON MOLDENHAUER: Exception to
what?

MR. PADOU: Your ruling. I"m preserving
the ruling for appeal, Madam Chair.

CHAIRPERSON MOLDENHAUER: Okay. So
you"re noting your objection to my ruling.

MR. PADOU: If that"s the terminology
the Board uses, fine. In court, it"s exception.

CHAIRPERSON MOLDENHAUER: Please

continue, Mr. Surabian.
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MR. SURABIAN: Thank you.
DIRECT EXAMINATION (cont.)
BY MR. SURABIAN:
Q.- Mr. LeGrant, 1"m going to show you a
document you"ve seen earlier. It"s Exhibit A of
the supplemental exhibits filing. 1711 put it in

front of you.

A Yes.
Q. And what is this document?
A Okay. This document, also known as

Exhibit A is a Certificate of Occupancy
No. 1001525 issued April 4 —- I"m sorry, April 2,
2010, for 2127 Queens Chapel Road, NE.

Q. And what is the approved use for the
property?

A The use is nightclub and restaurant with
accessory parking, not a sexually-oriented
business establishment.

Q. And is that use permitted in the zone
the property is located in?

A Yes. It"s zoned C-M-2, and a nightclub
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and restaurant use is a use and matter of right in
that zone.

Q. And there®"s a number of conditions you
indicated earlier in the C of O. Were those
conditions met?

A Yes. This was a temporary conditional
certificate, and so it had an expiration date of

May 3 and was subject to seven conditions, which 1

can read.

Q. That"s not necessary.

A Okay .

Q. Were you aware that the property would
be used as a -- that there would be nude dancing

entertainment on the said premises?

A. Yes.

Q- Before you issued the C of 0?

A. Yes.

Q. And were the conditions -- did you
testify whether the conditions were met or not?

Al Yes, they were. They were conditions
regarding the construction aspects of the

building, and once those were satisfied, as you
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may know, the Certificate of Occupancy is not only
issued to document compliance with the zoning
regulations, but for the building code, and these
were conditions related to the building code and
to ensure that a safe occupancy load could be
maintained given the building®s construction and

fire safety systems.

Q. And was another C of O issued?
A Yes.
Q- Okay. 1°m going to show you another

document. This is Exhibit A of the District of
Columbia®s prehearing statement. What is that
document?

Al Yes. This is a Certificate of Occupancy
1001838 issued April 21, 2010.

Q- Does that C of O indicate a change of

use?
A. No.
Q. Is there any conditions on that C of 0?
A. There are. It has to do with a covenant

for lot consolidation, having to do with the

adjacent parking lot, because it"s on a separate
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lot.

Q. And to your knowledge, was that
condition met?

A. Yes.

Q- And I*m going to show you a third
document. It"s Exhibit B of that same package.
What is this document?

A This is Certificate of Occupancy 1002471

dated June 22, 2010.

Q. Is that the most recent C of O issued by
DCMR?

A It is.

Q. And again, was there a change in use

from that to the prior --

A. No.

Q- I*"m going to show you Exhibit C of that
same package.

A. Yes.

Q. Is that the letter from Keith Fornay you
were referring to earlier?

A Yes, it is, dated April 1.

Q. And the first sentence references a
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meeting. You met with Mr. Fornay?

A I did.
Q- And do you know when you met with him?
A I think it was either -- it was probably

Just a few days before April 1.

Q. Did you review that letter before
issuing the April 2 C of 07

A. I did.

Q- Did you conduct an analysis of whether
or not the use would be sexually oriented?

Al I did. I looked at the application, the
floor plans for the establishment, the
representations in the application, Mr. Fornay"s
letter, the statements he made to me at that
meeting, and | reviewed those as compared with all
the zoning regulations that are relevant, but of
course, specifically those having to do with

sexual ly-oriented business establishments.

Q. And you consulted those regulations?
A Yes.
Q- And where are those regulations found?

A. In Title 11, the definitions that have
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to do with sexually-oriented business
establishments are located in the Definitions
Section 199.1.

Q- Is nude dancing a specified sexual

activity under the definition section?

A. No.

Q- In your application of the law, is that
significant?

A The relevant definitions are

sexual ly-oriented business establishment,
specified sexual activities and specified
anatomical areas, and if I may, the first
paragraph of the sexually-oriented business
establishment definition reads, "An establishment
having a substantial significant portion of its
stock and trade, books, magazines or other
periodicals, films and materials or articles, or
any establishment that presents a substantial or
significant portion of its activity, live
performances, films and other materials that are
distinguished or characterized by the emphasis on

matters depicting, describing or related to
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sexual -- related to specified sexual activities
and specified anatomical areas."

Q. So | guess applying that law, did you
make a conclusion whether the live performances
were related to or depicted both the specified
sexual activity and the specified anatomical
areas?

MR. PADOU: Objection, Madam Chair.
Mr. LeGrant has already testified that he never
watched any live performances. It"s impossible
for him to testify whether they were or were not

falling under the definition of 199.1.

CHAIRPERSON MOLDENHAUER: Your response,

Mr. Surabian?

MR. SURABIAN: I don"t think | ever

asked -- I don"t think my question assumed that he

did.

MR. PADOU: The testimony was when he
was on direct and was my witness.

CHAIRPERSON MOLDENHAUER: 1 think that
what Mr. Surabian s saying is that he"s not

asking specifically about Mr. LeGrant viewing any
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acts. Rather, that Mr. LeGrant understood to be
the conduct permitted or discussed with
Mr. Fornay.

MR. SURABIAN: Mr. LeGrant has testified
as to what was before him and then how he took
that and applied the law to. 1"m just going
through an analysis.

CHAIRPERSON MOLDENHAUER: 1°d like to
understand Mr. LeGrant®s thought process and
analysis on this, so please continue.

MS. PADOU: Madam Chair, 1"m going to
listen to his thought process as well, but the
question was regarding actual performances, did
actual performances fall within the definition.
He"s never seen an actual performance.

MR. SURABIAN: 1 don"t remember saying
anything like that.

CHAIRPERSON MOLDENHAUER: We don"t have
the capabilities to read back the record or ask
someone, so 1"m not going to get into a debate. 1
think if you can rephrase the question and make

sure to ask about what he understood the
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performances to be, make sure that Mr. LeGrant is
not testifying as to having seen any activities,
because he"s already testified that he hasn"t.

BY MR. SURABIAN:

Q.- In approving the application for the
Certificate of Occupancy, did you conduct an
analysis of whether or not the live performances
Stadium Club was proposing to offer its patrons
involved both specified sexual activities and
specified anatomical areas?

A Yes, that was my analysis. Looked at
those then-proposed performances to as to whether
they fell within that definition.

Q- Did any of the statements of
Mr. Fornay"s letter or anything discussed at your
meeting with him lead you to believe that there
would be any specified sexual activities occurring
at the Stadium Club?

A No.

Q. Is the Stadium Club a sexually-oriented
business establishment?

MR. PADOU: Objection. Calls for a
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conclusion of law.

CHAIRPERSON MOLDENHAUER: Simply
rephrase the question and I think you can
continue.

Q- In your opinion, is the Stadium Club a
sexual ly-oriented business establishment?

A No.

MR. SURABIAN: 1 don"t think I have
anything further.

CHAIRPERSON MOLDENHAUER:
Cross-examination? Mr. Padou?

MR. PADOU: Yes, Madam Chair.

CROSS-EXAMINATION
BY MR. PADOU:

Q- Mr. LeGrant, you just testified that you
conducted an analysis of whether the prospective
performances would fall within the definition of
199.1. Do I have that right?

A. Yes.

Q- How do you analyze whether something in

the future is going to happen, something that"s
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going to happen in the future is going to violate
a zoning provision like that?

A I don"t understand your question.

Q- Yeah, I didn"t ask it very well. |
apologize. You just testified that you analyzed
whether future nude dancing performances would
fall within the definition of 199.1. How do you
analyze whether something in the future is going
to fall within the definition?

A Well, in any -- for any application, 1
look at the representations made by the applicant
both in writing and verbally. 1 look at the plans
and materials furnished to me. That is the basis
of the information that is available to me in
order to make a determination of applying the
zoning regulations in any given case.

Q. How do reviews of plans and other
documents help you analyze whether nude
performances are going to fall within the
definition?

A The plans give me a -- give me

information as to location, in this case, of where
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performances were to occur, and then as the case
here, 1 would follow-up as to seek more
information about the nature of those performances
now that I understand the physical location
they“re occurring at. That helped me in this case
and in other cases to make an interpretation or to
apply the relevant regulations.

Q. So you look at the plans, you see its
got a bunch of stages with dancing poles and then
you make further investigation as to how that
dancing is going to take place? Is that the gist
of it?

A Well, 1 guess the way 1 would put it is
I would look at the stages and the arrangement. |1
would look at the representations made to me. |
think I"ve already stated that. So 1 understand
what is being explained to me and represented to
me as the type of activity that"s occurring, and
then I have to -- with that information, I use
that as a basis to make a determination.

Q- So 1If I"m understanding you right, your

analysis that the Stadium Club is not a
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sexual ly-oriented business is based on your review
of the building plans and representations made to
you by the owner of the Stadium Club?

A As both verbally and in writing, yes.

Q- Okay. Isn"t it true that there is
another strip club a couple of blocks from Stadium
that is currently moving through DCRA"s building
permit review process?

MR. SURABIAN: Objection. Relevance.

MR. PADOU: Madam Chair, the relevance
is this. The review process that they"re using
for this other strip club is quite a bit different
than the review process Mr. LeGrant just said he
used for Stadium Club. One of our contentions is
that the zoning administrator, when issuing a
Certificate of Occupancy to Stadium, erred in his
investigation that he"s required to carry out
under 12A DCMR 110.5.

CHAIRPERSON MOLDENHAUER: I*m inclined
to allow you to ask questions, but 1°d rather have
you simply use your knowledge about another

process rather than specifically ask him about
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that other process, but simply use that
information that you have and ask questions in
that manner.

MR. PADOU: Okay. I think I can try to
do that, Madam Chair.
BY MR. PADOU:

Q- Mr. LeGrant, isn"t it true that the
zoning review of Club AKA, trading as -- 1I™m
sorry, the zoning review of the building permit
submitted by AKA, Inc., trading as Club AKA 555,
has been held up by the zoning administrator®s
review with the notation that if Club AKA is a
nude-dancing establishment, the zoning
administrator will not grant a Certificate of
Occupancy because that would be a
sexual ly-oriented business?

A I believe in that case, one of my
reviewers that works for me made that as an
initial comment as a hold for correction. When
that came to my attention, | asked that reviewer
to be sure to route the application to me so I can

specifically review it before a final
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determination is made.

Q. So one of your reviewers has held up
those plans, saying that the nude dancing
establishment would be a sexually-oriented
business?

A. I believe she made a comment related to
that application, but it"s not final nor
definitive.

MS. PADOU: Okay. What we"re looking at
now is in the appellant®s additional documents for
appeal, it"s Additional Documents No. 4. It"s the
zoning review for 2046 West Virginia Avenue, NE.

MR. O"BRIEN: Have we received copies of
those?

MS. PADOU: These were filed with the
Board of Zoning Adjustment prior to your status as
an intervenor, so you were not served.

CHAIRPERSON MOLDENHAUER: 1 don*"t
actually know what you"re talking about.

MS. PADOU: The District was served.

CHAIRPERSON MOLDENHAUER: What exhibit

are you referencing?
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MS. PADOU: I don"t know exactly how you
have your papers, but it"s a document we Ffiled.
There"s a stamp on it October 12, 2010,
Appellant®s Additional Documents for Appeal.

CHAIRPERSON MOLDENHAUER: We have an
Appellant®s Brief for the Appeal of the Issuance
of a Certificate of Occupancy. We have this
document.

MS. PADOU: At the same time that
document was filed, a companion document was filed
at the exact same time with your office.

CHAIRPERSON MOLDENHAUER: We have
attachments to that document, which is a thick,
large document with attachments, and we have your
initial submission. We don"t have any other
documentation which include exhibits other than
the affidavits that we were provided.

MS. PADOU: 1 can approach and show you
what the cover looks like in the submission --

CHAIRPERSON MOLDENHAUER: If you can
submit it to Ms. Bailey In a moment. She just

left the room | believe to probably get a copy of

291



10

11

12

13

14

15

16

17

18

19

20

21

22

the docket to make sure that we have a copy of it.

Ms. Bailey, can you look at the document
that Ms. Padou is going to show you and see if we
have it in our record? 1 know I have not reviewed
that document.

Okay. We don"t have a copy of that. Do
you have extra copies of that document?

MR. PADOU: I don"t believe we did. |
thought we had submitted this already to the
Board.

CHAIRPERSON MOLDENHAUER: It"s not in
our records. You"re not on the microphone, so you
need to speak into a microphone in regards to
making sure that everything is in the --

MS. PADOU: 1 did make copies of all the
attachments for everyone today. That was the
submission that you didn"t want to take earlier.

CHAIRPERSON MOLDENHAUER: Okay. That is
this document.

MS. PADOU: Right. That"s a compilation
of both documents that were submitted on Tuesday,

October 12. The attachments, 1 put them all
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together in one document to bring today.

CHAIRPERSON MOLDENHAUER: Let me ask
this question: Do you know on this document what
number exhibits are not included in the A through
S that is included in the Appellant®s brief?
Because what 1°d like to do, for everybody®s help
and mine, is go through -- I think you have copies
of the Appellant®s exhibits, and let"s go through
and identify which exhibits 1 have not seen and
then, thus, none of the other parties have seen.

MS. PADOU: Well, the District was
served 1 think by e-mail, so the District

certainly has the documents.

MR. SURABIAN: 1 didn"t receive that
compilation. I"ve never seen that. But | have
the two separate file -- 1 have the Appellant®s

Additional Documents and then 1 have the brief.
CHAIRPERSON MOLDENHAUER: You have both
of those?
MR. SURABIAN: Yes.
CHAIRPERSON MOLDENHAUER: And now

Mr. O"Brien, | just want to be sure everyone®s on
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the same page. Do you have both the brief and the
additional documents or the appellant®s exhibits?

MS. PADOU: 1"m handing Mr. O"Brien the
compilation of exhibits.

CHAIRPERSON MOLDENHAUER: Mr. O"Brien,
have you gotten a copy of that previously?

MR. O"BRIEN: No.

MS. PADOU: At the time that the other
documents were filed, we had the mandatory 14-day
deadline prior to this hearing to file our brief
and additional documents. That was prior to his
existence as an intervenor, so he wasn"t served.

CHAIRPERSON MOLDENHAUER: Okay .

Let"s --

MS. PADOU: So the file, the additional
documents, I guess I -- it"s in your court. |
don"t want to speak out of turn.

CHAIRPERSON MOLDENHAUER: Let"s go now
to —-

MS. PADOU: But 1 think it would be
helpful to try to straighten out what happened to

this document that was filed on October 12.
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CHAIRPERSON MOLDENHAUER: I"m not going
to try to straighten it out right now. We"re in
the middle of a hearing. |1 didn"t have it. |
haven®t reviewed it yet. That"s the issue. We~ll
take it now. 1 need to figure out what documents
we have not yet reviewed, because the issue is the
Board gets our files days and days before this
hearing and we review them all so we have time to
review them. We had many cases today, so It"s
just a matter of trying to make sure -- can you go
through the second pages, Appellant®s Exhibits 1
through 20, and tell me which exhibits are not
part of this brief so that 1 can then quickly get
myself -- 1 can quickly review these documents?

MS. PADOU: Yes. Okay. What"s new --

CHAIRPERSON MOLDENHAUER: Wait. Do you
have two more copies of this for my other Board
members?

MS. PADOU: No.

CHAIRPERSON MOLDENHAUER: Okay. Let me
rip off this front page, and then can you make

copies of that? Thank you.
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MS. PADOU: What you haven®t reviewed
that was in the October 12 filing that"s now in
this compilation is what we"re calling Appellant®s
Exhibit 7, which is the Stadium Group Applications
for Certificate of Occupancy. You have not seen
those before. But that was in the October 12
filing.

CHAIRPERSON MOLDENHAUER: Mr. Surabian,
did you include that in your submission?

MR. SURABIAN: 1"m sorry?

CHAIRPERSON MOLDENHAUER: The
application for the C of O.

MR. SURABIAN: 1 included -- I think
Exhibit A of my supplemental exhibits is the
application for the April 2 C of O.

CHAIRPERSON MOLDENHAUER: So what is
Exhibit 7? It"s the application for which C of 0?

MS. PADOU: It"s for the -- there"s two
applications for Certificates of Occupancy. One
was dated April 2, 2010, and one is dated
April 21, 2010. And each application is two

pages. The first page is filled out by the
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applicant and the second page is filled out by the
zoning administrator or his designee.

CHAIRPERSON MOLDENHAUER: Okay. So the
only new thing there is the April 22 application.
We already have received the April 2 application.

MR. O"BRIEN: 21st, | believe.

CHAIRPERSON MOLDENHAUER: 21st, thank
you. Okay. So next, Mrs. Padou?

MS. PADOU: And then one of the other
things that"s new was the zoning review that just
came up.

CHAIRPERSON MOLDENHAUER: Okay. That"s
Exhibit No. 9?

MS. PADOU: Yes. And then there®s a
declaration from myself about difficulties | had
getting information from DCRA through a Freedom of
Information Act request in preparation for this
hearing, and that"s Exhibit 10.

And then there"s the transcript of the
August 4 protest hearing before the ABC Board, but
I think that -- we"re not discussing that today.

CHAIRPERSON MOLDENHAUER: The Exhibit 8,
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I don"t think we"ve reviewed that in the prior
submission; is that correct?

MS. PADOU: 1 think that"s correct.

Yes, that was part of a partial Freedom of
Information Act request production greatly delayed
that we got from DCRA.

CHAIRPERSON MOLDENHAUER: So Exhibits 7,
8, 9 and 10, 20 which we"re really not -- isn"t
really relevant. We"ll take it, but it"s not
relevant. Do any parties have any objections to
any of these documents?

MR. O"BRIEN: On relevance grounds, yes.

CHAIRPERSON MOLDENHAUER: Okay. So you
can bring those up if they"re used or in the
course of any additional cross-examination or
direct examination, or you can bring that up as to
your closing remarks.

MR. O"BRIEN: I would suggest
respectfully that it"s the burden of the proponent
of the evidence to establish its relevance.

CHAIRPERSON MOLDENHAUER: And I"m just

going to indicate that as the BZA, we have a very
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casual review of evidence, and so we"ll let it in.
The Board will obviously determine what"s relevant
and what"s not relevant. 1 think that 1 feel very
confident in my Board that we can review a
document and determine whether it"s relevant or
not. As I said, if anybody would wish to point
out certain things, they"re more than welcome to
do that at any point in time during the hearing.

That being said, 1™"m still waiting on
my -- | think it"s going to take time, because
it"s a really thick document, but 1 don"t want to
prolong this hearing any longer, so why don"t you
please continue. 1 believe that you were going to
use one of the documents in your
cross-examination.

MR. PADOU: 1 can move on and circle
back.

CHAIRPERSON MOLDENHAUER: 1 would really
appreciate that. Thank you. And 1 think we"re
all clear now. |If you use an exhibit, why don"t
you use this for the rest of the period. 1 know

previously you were using the A through S, but now
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you can use the 1 through 19 if that is more
convenient for you.

MR. PADOU: Thank you, Madam Chair.
BY MR. PADOU:

Q.- Mr. LeGrant, 1°d like to kind of direct
you back to the testimony you gave on direct when
you were looking at an exhibit provided to you by
Mr. Surabian. 1t was the April 21 Certificate of
Occupancy. Could you get that exhibit back in

front of you again?

A. Give me a moment.
Q. Yes.
A Okay .

Q. And if you direct your attention to the
second page, and please correct me if 1"m wrong,
but the second page i1s the page for office use
only. That"s where you do what you do as a zoning
administrator; is that right?

A Excuse me, are you talking about the
issued certificate or the application?

Q- I"m sorry, the application.

A Okay. 1 was looking at the certificate.
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Let me get the application.
MR. SURABIAN: What exhibit is the
application?
MR. PADOU: 1 thought that®s what you
had him looking at.
MR. SURABIAN: No, I had him looking at
the certificate.
MS. PADOU: We have it as Exhibit 7.
MR. PADOU: No, stop, please.
Q. Fine. Then if you"ll just look at the
certificate, Mr. LeGrant.
A Okay -
Q. I believe you testified that there was
no indication on that certificate that there was a
change in use?
A. That"s correct.
Q. Do certificates usually indicate that
there®"s a change in use?
A The certificates are classified
different ways, including, for example, a new
construction of a building, a use change or a load

change.
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Q. And how is this certificate classified?

Al Load change.

Q. What was the load change?

A Between the April 2 Certificate of
Occupancy that was issued and had a limitation of
the number of -- had an occupancy load limitation,
ones the fire safety issues were resolved that 1
mentioned earlier, then the applicant was able to
increase the load change, so this certificate,
April 21, is distinguished from the April 2
certificate because it was an increase in load.
The use did not change. It was an allowance to
increase to a load of 396 persons.

Q. So 1 want to make sure 1"ve got the
chronology correct. Your office issued a
Certificate of Occupancy on April 2 that had a
half a dozen conditions associated with it, and
then issued another certificate on April 21
because those conditions had been met?

Al April 21 -- let me clarify. Several of
those conditions were met. There was one

outstanding condition on the April 21. That"s why
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it was a temporary condition certificate.

issued -- well,

Q-

And before the April 2 certificate was

1*11 rephrase it. Was the April 2

certificate a change in use?

nightclub.

A

Q.
A.

Q.

Yes.

From a what to a what?

From a warehouse to a restaurant and

So the only basis for saying that the

April 21 certificate was not a change in use was

it was just increasing the load that your office

had granted on April 2?

A

Q.

Yes.

And it could now

increase the load on

April 21 because Stadium had met some conditions

that were part of the April 2 certificate?

A

That"s correct.

MR. PADOU:

Okay .

received your copies yet?

not.

Madam Chair, have you

CHAIRPERSON MOLDENHAUER: No, we have

MR. PADOU:

Okay .
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CHAIRPERSON MOLDENHAUER: Are there
other questions? Or what we can do is move on to
Mr. O"Brien"s cross-examination and then we can
allow you to come back to ask your questions.

MR. PADOU: 1 think -- you know what,
that document really just bolsters what
Mr. LeGrant already said, that one of his staff
put a --

MR. SURABIAN: Objection. Is there a
question?

MR. PADOU: No, there®s not. I"m just
trying to talk to the Chairman and explain. |
won"t do it, then. I will just move on.

Q. So Mr. LeGrant, you testified earlier
that you asked your staff member who"s reviewing
Club AKA"s plans to build a strip club. How are
you going to review those?

MR. O"BRIEN: Objection. Relevance.

MR. PADOU: It goes to the point 1 tried
to make earlier, Madam Chair. He"s testified
about the approval process or the analysis he

conducted with regard to Stadium. His office has
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already applied a different process to Club AKA,
and 1°d like to explore why that is.

CHAIRPERSON MOLDENHAUER: 1 think that
if you"re going to go down that road, I"m going to
give you very little latitude and 1*d like you to
try to make the point or at least pursue the point
very quickly as to how or why you believe that
there was a different process being applied.

MR. PADOU: Okay.-

Q. Mr. LeGrant, when Stadium Club was
submitting its building plans to your office or to
DCRA, did you or any of your staffers put a hold
on their building plans like you have on Club AKA?
And by "hold,”™ I"m not trying to use a specific
term. Just however you characterized what your
staffer did when they put that comment on the
plans submitted by Club AKA.

A. The short answer is no. As | recall the
building permit application for the Stadium Club
when it came through, no, we did not put a hold on
that application.

Q. And why would a staffer put a hold on
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Club AKA"s plans to build a strip club but you
didn®t put one on Stadium Club? Is there a
difference between these two strip clubs?

MR. SURABIAN: Objection. He"s asking
Mr. LeGrant to testify as to what another person
did and then compare that to what he did.

Mr. LeGrant can"t testify, unless he directed an
individual to do something, why somebody did
something.

MR. PADOU: That wasn"t my question. My
guestion was, is there anything Mr. LeGrant is
aware of that is a difference between the Stadium
Club strip club and Club AKA strip club that would
lead him, as a general expert in zoning laws, to
treat one club differently than the other.

CHAIRPERSON MOLDENHAUER: 1 think that
that"s a rephrasing of the question, but 1 think
that question can be answered.

A Well, 1 actually can only say, as |
noted earlier, when that hold came to my
attention, | was not aware of my employee putting

that hold on prior than when she did so, but after
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I became aware of it, 1 informed her that 1 would
like to review her review of the application,

because she has raised an issue that I want to

look at.
Q- Have you had a chance to look at that?
A. No.
Q- Isn*"t it true that hold was put on about

two months ago?
A. Yes.

MR. PADOU: 1 think 1"m pretty much
done, Madam Chair, but if you have your copies, I
think you can look at Exhibit 9.

CHAIRPERSON MOLDENHAUER: If you"re just
pointing out the exhibits, obviously we"re going
to go through that at another time.

MR. PADOU: Okay. I just wanted to
point out that"s the exhibit we were referring to
that contains this hold that we"ve been
discussing.

CHAIRPERSON MOLDENHAUER: Mr. O"Brien,
do you have any other cross-examination of

Mr. LeGrant?
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MR. O"BRIEN: Very briefly, Madam Chair.
CROSS-EXAMINATION
BY MR. O"BRIEN:

Q. Mr. LeGrant, going to Exhibit 9, which
was the building plan review status where your
employee put a hold on AKA.

A. Yes.

Q- To the extent that your employee put a
hold on Club AKA because that employee equated
mere nude dancing with sexually-oriented business,
that employee was in error, was she not?

A. That"s correct.

Q. And is that why you pulled it up to your
office to review?

A. That"s correct.

Q. Is Mr. Padou involved in any way with
the Club AKA matter?

A Are you asking me?

Q. Yes, | am.

A Not to my knowledge.

Q. Has he complained to you about it?
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A No.
Q- Has he interjected himself in the
process in any way?
A No, not that I"m aware of.
Q.- You told us earlier that approximately
200 certificates of occupancy a month, maybe five
of six of those you personally review, maybe two
or three of those five or six you call people in.
How often do you, after issuance of a Certificate
of Occupancy and in the absence of any reason to
believe that you®ve been lied to about the
intended use, how often do you just go out and
check anyway?
A. I do not.
MR. O"BRIEN: Thank you.
CHAIRPERSON MOLDENHAUER: Do any Board
members have any questions for Mr. LeGrant?
Seeing none, Mr. Surabian, do you have any other

withesses?

MR. SURABIAN: No witnesses, Your Honor.

MR. HOOD: Actually, 1 do have a

question. [I"m trying to think of that last
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exchange. You asked Mr. LeGrant did he go out and
check, and you said you do not, right? So there®s
no -- you don"t check on anything? You don"t go
out and see for yourself?

MR. LeGRANT: Well, 1 believe the
question was in the absence of a complaint or any
evidence that brought my attention, do 1 just go
out. | understood his question do I just go out
and like spot check, and my answer is 1 do not.

MR. HOOD: Okay. You just don"t go out
and spot check, but you do go out sometime when
you get a complaint and review?

MR. GRANT: Absolutely.

MR. HOOD: Okay. Good. Thank you. 1
came in on the last part of that. 1 was getting
nervous. Thank you.

CHAIRPERSON MOLDENHAUER: Okay. 1™m
sorry, I™m trying to review some of these e-mails
and see if I have a question for Mr. LeGrant,
which is why it"s hard to get documents. Okay.

Again, this is not paginated, so it"s

hard to exactly identify everything for everybody,
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but there"s an Exhibit No. 8 in the package that
we"ve all now received. It"s the Fifth page back.
So Exhibit 8, Ffive pages into Exhibit 8.

Mr. LeGrant, there"s an e-mail here
where Mr. Magett forwarded you the back and forth
he was having with Mr. Padou regarding Mr. Padou®s
belief that this establishment is an SOBE. You
received that on June 7.

MR. LeGRANT: Yes.

CHAIRPERSON MOLDENHAUER: Why, following
the receipt of this, did this not spawn your
interest, potentially, to maybe provide maybe a
closer look to the June 22 issuance of the
permanent C of O and to potentially the conduct?

MR. LeGRANT: I believe 1 discussed this
with Mr. Magett, and my recollection is that when
a concern is expressed, | evaluate that concern.

I had to make a decision on whether to pursue that
concern. Typically, if there are issues with the
operation of an establishment, 1 look for a
pattern of concerns.

Also, if there is a substantiation of
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the concern by an investigative body of the
District of Columbia, I will then take into
account those issues to decide whether it"s a
basis for an enforcement action.

CHAIRPERSON MOLDENHAUER: And 1 totally
understand that, and you®"ve come before us before
with other enforcement actions, but I guess my
question is not about the enforcement action,
because we"re not even -- we weren"t there yet.
You hadn®"t even issued them a permanent C of O.
So 1 guess my question is, you got this e-mail.
You obviously have somebody who"s raising
concerns. Did you pick up the phone and try to
call or e-mail Mr. Padou and ask why do you
believe this?

MR. LeGRANT: No, 1 believe Mr. Magett
was the person doing the back and forth with
Mr. Padou.

CHAIRPERSON MOLDENHAUER: But Mr. Magett
actually asks you in the e-mail, "How should I
respond to this?”

MR. LeGRANT: Right. And my
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recollection is | think I discussed the matter
with him, 1 can"t recall over the phone or in
person, and then what he did with that
information, 1°m not sure if he ultimately -- what
his response was to Mr. Padou.

CHAIRPERSON MOLDENHAUER: Okay. All
right. |1 have no other questions.

MR. HOOD: Can 1 ask a question? 1 see
here where we"re trying to figure out what was in
the central business. Mr. LeGrant, is this in the
Langdon Overlay or it"s outside of the overlay?

MR. GRANT: It"s not within the Langdon
Overlay.

MR. HOOD: Okay. Thank you.

CHAIRPERSON MOLDENHAUER: Mr. O"Brien, |1
think that you were going to jump in with
potentially some --

MR. O"BRIEN: I just wanted to point out
that five pages in is labeled Page 1 of 2. If one
goes to Page 2 of 2, it starts with an e-mail on
that same day from Mr. Padou to Ms. Argo, which

reads in its third paragraph, "As | explained in
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my complaint, the Stadium Club offers nude dancing
and is therefore a sexually-oriented business.”™ 1
don"t think Mr. Padou is maintaining that anymore,
but what happens then is Magett responds to

Padou --

CHAIRPERSON MOLDENHAUER: Mr. O"Brien, |1
think we"re all going to go through these in more
detail, and 1°d rather not have you reading or
testifying to documents that speak for themselves,
but I do think that, obviously, 1| hadn"t seen -- 1|
had seen some of this correspondence, but | hadn"t
seen that it was actually forwarded on to
Mr. LeGrant, so we"re obviously going to go back
through this and make sure we understand the
context of it prior to issuing a final
deliberation. But I don"t want you to be reading
something into the record when we can read it
ourselves. Do you have any other comments or
questions associated with that exhibit for
Mr. LeGrant?

MR. O"BRIEN: As long as the Board will

be reading it in context, | have nothing else to
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say -

CHAIRPERSON MOLDENHAUER: We definitely
will. As | said, we"re trying to review these
documents quickly. Having just seen that that was
forwarded to Mr. LeGrant, we were asking some
questions. Mr. Surabian, do you have any other
witnesses at this time?

MR. SURABIAN: 1 do not.

CHAIRPERSON MOLDENHAUER: Okay.

Mr. O"Brien, you may call your first witness.

MR. O"BRIEN: Thank you. Madam Chair,
if 1 can, | have two witnesses, both employees of
the Stadium Club, both of whom will testify as to
the manner in which the conduct of the dancers is
carefully regulated so as not to run afoul of the
definition of sexually-oriented business.

But I constrain to renew my motion to
strike. 1"m calling these witnesses to rebut
Mr. Petok"s testimony, and in this case, it is
clear from Mr. Petok"s own testimony that his
observations on June 16 were never relayed to

Mr. LeGrant.
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The appeal in this case was filed on
June 11, presumably based on what had happened,
which is the previous issuances of Certificates of
Occupancy, and in particular, Mr. LeGrant®"s
determination based on the evidence before him
that this was not a sexually-oriented business.
What happened on June 16 cannot possibly be
relevant to that, and that was the subject of my
initial motion to strike, and 1"m constrained to
renew that motion.

Now, if the Board nevertheless wants to
hear rebuttal to something that 1 suggest is not
relevant and Capitol Hill Restoration Society case
from this board says is not relevant, we"lIl do it,
but truly, I don"t understand why we are dwelling
on things that are not legitimately before the
Board on appeal.

CHAIRPERSON MOLDENHAUER: 1 think that
it is relevant. And obviously, we will review --
as the Chair, 1 will make determinations on the
bench as to -- on the dais as to what evidence

comes in, and 1 feel that it"s relevant.
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Obviously, the Board will go into further
deliberation following the hearing on these merits
in regards to how much we weigh that, whether we
determine it to be relevant in our final decision,
but currently, 1 think that we will hear
testimony. 1 think it is important potentially to
rebut or refute Mr. Petok®"s testimony.

As | stated earlier, we have other cases
and we have in other instances expanded our review
to determine whether what potentially would have
been reasonable for Mr. LeGrant to review, and I
think right now, the appellant, whether we weigh
that or not, has broached the argument that it was
reasonable for Mr. LeGrant to have gone to this
facility and observed the conduct to determine
whether it was an SOBE or not during the time that
the facility was in operation, and 1 think that
that would be important testimony that you would
want to present and, obviously, 1 would recommend
that you do so.

MR. O"BRIEN: Then I will. First

witness is Damian Gliatis, G-l-i-a-t-i-s, and he
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was not in the hearing room when witness were
sworn before.

CHAIRPERSON MOLDENHAUER: Ms. Bailey, if
you could please swear in Mr. Gliatis.

MS. BAILEY: Please raise your right
hand. Do you solemnly swear or affirm that the
testimony that you"ll be giving will be the truth,
the whole truth and nothing but the truth? Thank
you.

DIRECT EXAMINATION

BY MR. O"BRIEN:

Q. Would you state your full name, please.
A. My name is Damian Gliatis.
Q. Spell your last name.

A. G-l-i-a-t-i-s.

Q. How are you employed, Mr. Gliatis?

A. I"m a general manager and CFO of Stadium
Club.

Q. What are your duties as general manager

of Stadium Club?

A My duties are to keep everything under
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control, meaning that oversees all the employees
working for Stadium Club and also operating of the

financials of Stadium Club.

Q- How long have you been in that position?
Al I started before even the Stadium Club
operated.

Q- What instructions does the Stadium Club
provide to its dancers regarding the extent -- let
me start again on that, Madam Chair.

What instructions does the Stadium Club
provide to its dancers regarding their conduct?
Their physical conduct?

A There®s no physical contact with any
potential customers coming to Stadium Club. That
being said, there are rules that have to be three
feet away from the customers, and they have to
also dance on the stage. Also, as performance
instead of actually dancing, that"s their duties
that they have to perform at Stadium Club.

Q. Are dancers allowed to fondle
themselves?

A Can you elaborate by fondle?
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Q. I mean hold their breasts in their

Al No, they"re not allowed to do that.

Q- Or touch their genitalia with their
hands?

A. No.

Q. Or their buttocks with their hands?

A. No.

Q- Are they allowed -- I think you"ve
already said this, but 1 want to make sure. Are
they allowed to make direct physical contact with
customers?

A No, they"re not allowed to have physical
contact with the customers, any customer.

Q. How many days a week are you present at
the Stadium Club personally?

A I"m there seven days a week, usually at
nighttime when the club opens, operating hours.

Q. What hours would those be?

Al In the beginning, we have it from
4:00 p-m. until 2:00 from Sunday through Thursday,

and 4:00 p.m. until 3:00 on Friday and Saturday.
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Q. What do you personally do during the
course of the night?

A I make sure all the employees are coming
to the club, they sign in, and also observe
everybody®"s performance as best I can do for
Stadium Club, including the dancers also, too.

Q- Do you circulate in the club proper
during the course of the night?

Al I do that every half hour, going through
the club. 1 go inside, make a circle and go
outside to see if the valet also follow the rules
and regulations for the valet for parking for the
customers, and then 1 proceed to the restaurant to
make sure our staff is doing the proper work also
for the restaurant, too.

Then after that, 1 proceed to my private
office. We have 36 cameras that oversee the whole
interior club and exterior to make sure the safety
and also the rules and regulations are followed
through the night.

Q. And do those 36 cameras include the

12 private rooms?
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A. Yes, that"s correct.

Q. And have you ever had to discipline a
dancer for breaking rules regarding contact with
customers or touching of herself in some fashion?

A Yes, | did.

Q. How many times have you done that?

A I did it four times during the course of
six months.

Q- And what caused you to discipline the
dancers those four times? 1 understand that"s
four questions.

Al They break the rules and regulations
that you have -- you guys all have in the exhibit
as far as contact, and also get closer with the
customer while they performed.

Q- Get closer, do you mean touch?

A One was within half a foot away from the
customer iIn a private room that | saw the camera
through my -- in my office, and --

Q. What did you do when you saw that?

A After she finished the performance, |

walked to the dressing room and 1 fired the
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dancer.
Q. Tell us about another episode.
Al Another episode was when the dancer

trying to perform the private room, unfortunately,
she lost her balance on the table and she used her
hand and touched the customer on his knee to get
her balance, and after she finished the
performance, again, from the help with a floor man
and what | saw in the camera, | fire her after
that, too, the same night.

Q. Were you in the hearing room today when
Mr. Petok testified?

A. Yes.

Q. As to events that happened on June 167?

A. Yes.

Q- What reaction do you have to his claims
that the dancers were fondling themselves and that
a dancer was grinding against him in a private
room?

Al His testimony, 1 find very surprising
that that happened for the longest period of time.

As 1 said again, | observe these cameras in my
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office. | have 12 cameras in the room that -- |
don"t think that will ever happen to be for a
longest period of time for the dancer actually to
do lap dances iIn the private rooms.

Q. You disbelieve Mr. Petok?

A. Yes, 1 do.

Q. Were you present on June 167?
A Yes, | was.
Q- How do you lock in that particular date

in your mind?

Al That particular day, the police came to
the parking lot. We had an incident with a valet
personnel, and the incident was when a homeless
man walked into the parking lot and injured one of
the valet guys. Upon his arrival, he sat down to
the parking lot and he asked the police to be
arrested. 1 was called out from the front doorman
to come out and see the incident, what had
happened. Immediately, the police closed the gate
and the road for the crime scene, and that"s why
that June 16 came to our knowledge.

Q. IT you were present on June 16, do you
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believe the events that Mr. Petok describes could
have occurred?

A No, 1 don"t think so.

MR. O®BRIEN: Those are my questions.
CHAIRPERSON MOLDENHAUER: Mr. Surabian,
any cross-examination?
MR. SURABIAN: No cross.
CHAIRPERSON MOLDENHAUER: Mr. Padou?
MR. PADOU: Yes, Madam Chair.
CROSS-EXAMINATION
BY MR. PADOU:

Q. I"m sorry, how do you pronounce your
last name?

Al Gliatis.

Q- Thank you. Mr. Gliatis, you just
testified that you are an employee of the Stadium
Club. Do you have any other jobs?

A Yes, | do.

Q. What are they?

A I"m a real-estate appraiser.

Q. What percentage of your income comes
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from real-estate appraising versus what percentage
of your income comes from working at the Stadium
Club?

A What do you mean by percentage?

Q.- How much of the money you make comes
from your job at the Stadium Club versus how much
of the money you make comes from your job as a
real-estate appraiser?

Al That depends from month to month.

Q. Roughly? Average?

A. 40 or 50.

Q. You just testified that you work seven
days a week at the Stadium Club from about 4:00 in
the afternoon until 2:00 in the morning?

A That"s correct.

Q- And you have another job as a
real-estate appraiser?

A. Yes, sir.

Q. How many hours a week do you do
real-estate appraising?

A That depends, again, from the type of

the appraisal.
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Q. Average? Rough?

A Maybe 10 to 20 hours.

Q. So doing quick math, you work over
60 hours at the Stadium Club and then another
10 or 20 hours as a real-estate appraiser?

A. That"s correct.

Q- IT you came here today and testified and

it was not helpful to the owners of the Stadium
Club, would that affect your pay at the Stadium
Club?

A. No, sir.

Q. You testified that part of your duties
when you"re at the Stadium Club is every half
hour, you circulate around the various parts of
the club and the outside; is that right?

A That"s correct. Approximately half
hour, yes.

Q. How long does it take you to do one of
those rounds?

Al That depends from the night and the
crowd, when it"s busy or not busy.

Q. Pick a normal Friday night.
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A Normal Friday night, what time?

Q. 11:00.

Al 11:00, around 10, 12 minutes.

Q- What*s your slowest night?

A Monday nights.

Q. So how long does it take you to do the
rounds on a Monday night at 11:007?

A Pretty much almost the same.

Q- So every hour you spend 20 minutes doing

these rounds, then?

Al Approximately, yes.

Q. Of the 10 minutes that a round takes,
how much of that time is spent on the main floor
as opposed to, say, the restaurant or outside?

Al That depends, again, what route 1 take

inside the Stadium Club.

Q. Well, just give me an average.
A. Average, three minutes.
Q. So you do this twice a night, or twice

an hour, so it"s about six minutes an hour you
spend out on the floor?

A I1"m sorry, how many minutes?
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Q. Six. Two times three.
A. On the main floor?
Q. Yeah.
A Yes, that"s correct.
MR. PADOU: 1 have no further questions.

CHAIRPERSON MOLDENHAUER: Mr. Gliatis,
do you have a dancer named -- or a dancer that
goes by the name of Corkey?

MR. O®BRIEN: I think it was Corey.

CHAIRPERSON MOLDENHAUER: Corey, sorry.
Thank you.

MR. GLIATIS: Yes.

CHAIRPERSON MOLDENHAUER: And you have a
dancer that goes by the name of Star?

MR. GLIATIS: Yeah, 1 heard of it.

CHAIRPERSON MOLDENHAUER: And Sunny?

MR. GLIATIS: I can"t recall about
Sunny.

CHAIRPERSON MOLDENHAUER: I guess | just
have a hard time believing that a naked woman
dancing is not at some point going to touch her

breasts or her buttocks in the course of a
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performance. |1 think Cowboy cheerleaders touch
their butts in the course of a performance, and
I"m just trying to think of any other basic -- |
mean, you look at MTV videos today, half of them
are touching their butts and their breasts at some
point in time during the course of those
performances.

So is It accurate to say that they never
touch their butt or their breasts during the
course of your performance?

Al Well, they have the pole, so their hands
on the top of the pole to hold for balance, so
that would be a little bit hard to do at the same
time. So they use legs and hands to grab the pole
so to keep balance. |If they don"t do that, they
will pretty much get injured.

CHAIRPERSON MOLDENHAUER: Or fall off.

MR. GLIATIS: Yeah.

CHAIRPERSON MOLDENHAUER: So are all of
your performances, then, pole dances or are some
of them general dancing.

MR. GLIATIS: Mostly pole dancing.
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CHAIRPERSON MOLDENHAUER:

Mostly pole

dancing. So when the performers are not pole

dancing, they never engage in touching their butt

or their breasts during their -- because 1™m

assuming that -- 1 don"t have plans, again, I™m

sorry, so I"m assuming these facts, and tell me if

I"m wrong, please, but the stage,

I"m sure, is

longer than the poles. So is that correct?

MR. GLIATIS: Can you repeat that?

CHAIRPERSON MOLDENHAUER:

The stage is

in one point, maybe the center portion of the

stage? The pole is in the center
stage?
MR. GLIATIS: Yes.
CHAIRPERSON MOLDENHAUER:
the other portion of the stage is
other areas in the stage; is that
MR. GLIATIS: Yes.
CHAIRPERSON MOLDENHAUER:
dancers use that other portion of

dance?

portion of the

And so then
longer? There"s

correct?

So do the

the stage to

MR. GLIATIS: No, they use pretty much
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go closer to the customer so they can get tipped
from the stage. Some customers come closer to the
stage to tip the customers. | mean, to tip,
sorry, the dancers.

CHAIRPERSON MOLDENHAUER: I"m just
trying to imagine this so I can understand it.
Again, | don"t have drawings. They"re coming
closer to -- the customers are standing at the
edge of the stage. They can be tipped. And
obviously, that"s one of the goals of a performer
is to obtain tips. The pole is not at the edge of
that --

MR. GLIATIS: No.

CHAIRPERSON MOLDENHAUER: -- area?

MR. GLIATIS: No. They"re on the center
of the stage, yes.

CHAIRPERSON MOLDENHAUER: Okay. So then
at the time that they"re dancing on the edges to
get their tips, they never touch their breasts or
their butt.

MR. GLIATIS: No.

CHAIRPERSON MOLDENHAUER: Okay. |1
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appreciate that.

MR. O"BRIEN: If it will help, these
stage areas are round, not rectangular.

CHAIRPERSON MOLDENHAUER: Okay. 1 think
of a stage, | think of a rectangular one. Thank
you. | appreciate that. So these are all
circular stages?

MR. GLIATIS: Yes.

CHAIRPERSON MOLDENHAUER: Okay.

MR. GLIATIS: Not like concert stages.
They"re circular.

CHAIRPERSON MOLDENHAUER: 1 appreciate
that. Again, 1 don"t have drawings or diagrams.

MR. GLIATIS: Semicircle, if that will
help you. Semicircle, if that will help you.

CHAIRPERSON MOLDENHAUER: So there®s one
stage at the front that®"s a semicircle.

MR. GLIATIS: At the front, semicircle.

CHAIRPERSON MOLDENHAUER: And then
obviously the tables, the individual tables are
circles. That would make sense, too.

MR. O"BRIEN: There"s three stages.
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Three stages at the bar, and they"re really
extensions of the bar. One in dead center, one on
each end, and there®s a fourth stage with a pole
adjacent to the DJ booth.

CHAIRPERSON MOLDENHAUER: Thank you. 1
appreciate that. Do the women ever walk and cross
in that, I guess in the regular portion of the
bar? Do they walk through the -- is there an area
that"s parallel to the bar that®"s not the
semicircle?

MR. GLIATIS: There is the bar
connecting both stages. They can walk on the top
of the bar, but they don"t usually do it.

CHAIRPERSON MOLDENHAUER: Okay. 1 think
1"ve kind of gotten a better gauge of what the
layout is, and | appreciate that. It helps
provide --

MR. GLIATIS: The stages look more like
a tear, if you can have that picture.

CHAIRPERSON MOLDENHAUER: 1 do.
Wonderful. 1 don®"t have any other questions.

MR. HOOD: I have a question, Madam

334
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Chair. Mr. Gliatis, when you go around perusing,
checking to make sure everything is like it should
be and everybody®"s following the rules and
regulations, are you the only person to do that?

MR. GLIATIS: No.

MR. HOOD: So how many people do you
have that go around as you do, say, at 11:00? How
many people are actually going around looking for
things, making sure things are in order?

MR. GLIATIS: People like my position?

MR. HOOD: Yeah, your position.

MR. GLIATIS: Three more.

MR. HOOD: So it"s three people that go
around?

MR. GLIATIS: Yes.

MR. HOOD: And you-all pretty much don"t
end up at the same spot at the same time? You all
keep perusing.

MR. GLIATIS: Yes, that"s correct.

MR. HOOD: All right. Thank you, Madam
Chair. Thank you.

MR. GLIATIS: Thank you.
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MR. HINKLE: Madam Chair, just a quick
question. Point of clarification. The cameras
are within your private office; is that correct?

MR. GLIATIS: Yes, sir. Both offices,
actually. We"ll have two sets of TVs in one
office and we"ll have another two sets of TVs in
the other office. Then there are 36 cameras that
are playing 24/7 on these offices. So one manager
works the one office. If I leave my office, 1
tell the other manager 1°m leaving the office, so
he covers my shift for ten minutes every half hour
when 1 do the round of the club, and 1 come back
and then he does a rotation also, too. The other

two managers actually being on the inside of the

club.

MR. HINKLE: So it"s continually
monitored?

MR. GLIATIS: Yes.

CHAIRPERSON MOLDENHAUER: Thank you. 1
believe there"s no additional questions. Is there

any redirect?

MR. O"BRIEN: Redirect.
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REDIRECT EXAMINATION
BY MR. O"BRIEN:

Q- Why you so careful about the conduct of
the dancers?

A I was notified by the owners and also
the process of getting the license that it"s not
sexually oriented, and I1"m trying to keep it as
tight ship as 1 can, not to violate any rules or
regulations regarding the ABC license and C of O
license that we have for that place. So
therefore, we have to be more proactive. That"s
why we have these rules and regulations that you
guys have as exhibits, that the dancers are not
allowed, so they have in the back of their head
that if they cross any of the rules that we have,
they get fired.

CHAIRPERSON MOLDENHAUER: Any further
questions?

MR. O"BRIEN: No, ma“"am.

CHAIRPERSON MOLDENHAUER: Do you have a

final witness?
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MR. O"BRIEN: 1 do have another witness.
She will be cumulative, but 1711 present her if
you want.

CHAIRPERSON MOLDENHAUER: 1t"s your
case.

MR. O"BRIEN: I think I"m going to stop
at this point. She would simply say the same
things about the rules and regulations are
enforced strictly.

MR. GLIATIS: Am 1 excused?

MR. O"BRIEN: Yes, you"re excused.

MR. GLIATIS: Thank you very much,
Chairman.

CHAIRPERSON MOLDENHAUER: Thank you. At
this point in time, we would turn back to -- if
you have concluded your case, Mr. O"Brien?

MR. O"BRIEN: 1 have.

CHAIRPERSON MOLDENHAUER: Thank you.
Then we will turn back to Mr. Padou for closing,
but I think what I"m going to do is instead of
providing an oral closing remark, 1°m going to ask

for written closing statements. It will provide
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everybody more time to reflect on some of the
issues that are still outstanding. 1 believe that
it takes two weeks for us to get the transcript,
which means the transcript would be available on I
think November 17, and so what 1 will do is then I
will indicate that -- and I will have -- I will
permit closing briefs or statements by all
parties, all three parties. They will be
simultaneous submissions, so there will be no
rebuttal or responses to those. And what we"ll do
is If the transcript is ready by the 16th, 1 will
give you guys -- is two weeks enough, then?
Because 1"m sure you guys will start preparing
them or making sure everything else is ready and
then just adding in the transcripts.

MR. MOY: Madam Chair, just to
interrupt, the transcript should be ready during
the week of the 9th.

CHAIRPERSON MOLDENHAUER: Oh, even
better. So the transcript will be during the week
of the 9th, so 1 think what 1°1l do is see -- can

you guys then have the briefs due close of
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business on the 26th?

MR. PADOU: Yes.

MR. O"BRIEN: When"s Thanksgiving?

CHAIRPERSON MOLDENHAUER: That would be
the 26th. Let me look at my calendar again. Hold
on. Then why don"t we say briefs will be due on
December 1, close of business on December 1, which
is a Wednesday. Wednesday, December 1. And then
we will have this decision on Tuesday, December 7.

MR. PADOU: Madam Chair, may we also
provide proposed findings of fact and conclusions
of law?

CHAIRPERSON MOLDENHAUER: 1If you deem
that necessary. Whatever you wish to submit as
your closing documents, you can.

MR. O"BRIEN: Well, no new evidence
though; correct?

CHAIRPERSON MOLDENHAUER: No new
evidence. Let"s see here. Actually, hold on.

MR. PADOU: 1 wasnh"t asking to submit
new evidence.

CHAIRPERSON MOLDENHAUER: 1Is there any
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new evidence -- 1*"m especially looking at the
appellant -- that the appellant wishes to submit
regarding the standing issue?

MR. PADOU: That was going to be my next
motion. Just very briefly, Madam Chair, both
Stadium and the District had five months to file
motions. They filed them last week. We didn"t
get Stadium®s until late in the day Thursday. We
have responded in just a couple of business days
with I think pretty good response motions.

CHAIRPERSON MOLDENHAUER: 1 don"t want
any response motions. 1 just want to know if you
want to have extra evidence to support your --

MR. PADOU: 1 do, Your Honor. 1 mean,
Madam Chair. I"m trying to explain that the
reason we haven®t been able to is we"ve only had a
couple of days.

CHAIRPERSON MOLDENHAUER: And that"s why
I*"m asking, because I understand that.

MR. PADOU: Fine. But 1 would like to
be able to supplement the record with regard to

standing.
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CHAIRPERSON MOLDENHAUER: What 1"m going
to ask you is that any additional supplemental
documentation regarding standing only -- do Board
members want any other documentation other than
issues of standing? Okay. Those shall be -- the
record will be closed at close of business on the
12th of November. So that gives you | think
sufficient time to get any documentation into our
office, and that also then gives the other parties
sufficient time to review that prior to filing any
closing remarks.

So again, let me just review this.
Closing -- we are leaving the record open just for
issues from the applicant regarding standing. The
record will be closed by close of business on the
12th. After that, all documentation in regards to
closing statements or findings of fact and
conclusions of law shall be into this office by
close of business on the 1st, and we will have the
decision on December 7. 1Is that good, Mr. Moy,
time wise?

MR. MOY: Sounds perfect, Madam Chair.
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CHAIRPERSON MOLDENHAUER: Okay. Do any
parties have any issues?

MR. O"BRIEN: Madam Chair, I really see
a problem emerging with this submitting additional
information on standing. And I*11 tell you
exactly what 1 foresee coming, and it"s going to
require another round of hearings, 1°m afraid.
Mr. Padou is going to submit evidence that certain
other people other than he and his spouse are
members of this group. It"s not going to address
when they became members, or more pointedly, which
we did not hear today, whether they were members
of this group when this appeal was Ffiled.

CHAIRPERSON MOLDENHAUER: Well, there®s
already evidence that there are other individuals.
There®s the church and then there®s the Fergusons
or —— I"m sorry, I don"t have -- there"s somebody
that they --

MR. PADOU: They"re the Falkners, Madam
Chair.

CHAIRPERSON MOLDENHAUER: Falkners,

thank you. 1"m trying to find my notes. There"s
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already been testimony as to those two
individuals.

MR. PADOU: Madam Chair, if I might,
there®s plenty of evidence that these people were
members of this group when we filed this. The
Falkners were protestants, as Mr. O"Brien well
knows, against the Stadium Club"s renewal
application before the ABC Board. It doesn"t take
a leap of faith on the Board"s part to understand
that if they were willing to protest the Stadium
Club®s liquor license, they were also part of our
entire group"s efforts to --

CHAIRPERSON MOLDENHAUER: I"m not going
to revisit this argument. 1°ve already heard
testimony, and 1 have it in my notes right here
from when we started this afternoon that the
church was involved from early April, that the
group existed, that they finally formally created
themselves in regard to this proceeding.

I think that obviously, if Mr. Padou
provides any information other than the church or

the Falkners, 1"m going to -- 1 will evaluate that
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with limited weight, because 1 haven"t heard about
it yet. So if there"s any issues other than those
two individuals, it gives you enough time to
potentially argue that and ask for a hearing.
Obviously, 1 would rather not extend the hearings,
but if that"s necessary, we"ll have another --
we"ll have additional information if we deem that
necessary.

MR. PADOU: Maybe we can do this, Madam
Chair. What evidence would Mr. O"Brien find
acceptable --

CHAIRPERSON MOLDENHAUER: 1"m not going
to ask Mr. O"Brien®s opinion as to what evidence
is going to be acceptable or not acceptable. I™m
leaving the record open for a very limited
purpose. We"ve already heard testimony by you
under oath in regards to certain individuals.

It"s been in a motion. 1"m simply indicating that
if you want to --

MR. PADOU: I understand. I"m just
trying to --

MR. SURABIAN: | don"t believe that
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Mr. Padou did take an oath, actually.

MR. O"BRIEN: No, and Madam Chair, and
he didn"t say when these people were members.

CHAIRPERSON MOLDENHAUER: He did not.

MR. O"BRIEN: Those names have only come
up in the last 24 hours, after the standing
objection was raised. And I submit
respectfully -- the Board"s recollection will
control, but my recollection is he did not say
when they became members.

MR. SURABIAN: 1 don"t believe Mr. Padou
was under oath.

CHAIRPERSON MOLDENHAUER: He
specifically said that the group had been in
existence in early April and that they had had
discussions with the church. He didn"t say that
they were formally formed, and that®"s what 1 had
down in my notes, and that®"s why we"re getting the
transcript, because obviously, my recollection may
not be perfect, but I have my notes. My job is to
try to record everything and review everything.

Our job is to wait, review the transcript, review
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your submissions, and then deliberate. That"s why
deliberation isn"t happening tonight.

MR. PADOU: Madam Chair, I can say it
now it Mr. O"Brien wants me to.

CHAIRPERSON MOLDENHAUER: No, I"m not
going to get into you saying it now. |1 think that
you already had your opportunity to address the
standing issue. You didn"t put it on the record
at that point in time. |1 think that what we"re
going to do is we"re going to leave the record
open for specific evidentiary documentation.

IT you wish to submit that, Mr. O"Brien,
if you wish to challenge it, 1 obviously will
consider that. 1 do see that there could be
problems, but at this point in time, 1 think that
it"s important for us to review it, since that
matter is still pending, if there is any
documentation out there.

MR. O"BRIEN: Very well.

CHAIRPERSON MOLDENHAUER: Okay. 1 thank
everybody for staying late this evening and for

coming and testifying. We will wait for your
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submittals and then we will evaluate this for a
decision on December 7 pending any potential
motions, since it sounds like there might be.
Other than that, the decision case will be a
decision on the 7th and we will not hear any
testimony unless the Board asks individuals to
step forward. 1 just want to make sure that
that"s clear. Other than that, this record is
closed for any new evidence other than that which
is required, which we left the record open for.
Thank you very much.

MR. MOY: Madam Chair, before you bang
the gavel, for the appellant, the parties or
intervenors, staff will require 15 copies of your
filings on your due date. Thank you.

MR. PADOU: Okay.

CHAIRPERSON MOLDENHAUER: Thank you very
much. This hearing is now concluded.

(Whereupon, the above-included matter

was concluded at 6:35 p.m., this date.)
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